AMENDED
END-USER SOFTWARE LICENSE AGREEMENT
between
BURST.COM, INC.
$13 4th Street, Sulte 201
SANTA ROSA CA 954044457

and
LICENSEE
Compiny Name: CEQUENT, INC.
Principle Address: 777 Convention Way, Suite 100

Ansheim, CA 92802
Contact Person: Faul R. King
Phone Number: {714) 740-4736
Facsimile Number: {714) 7404711

By executing this Agreement, BURST.COM, INC. (“Burst.com™) and CEQUENT, TNC. {“Licensee™) are
agreeing to a license of certain computer progmma in acccadance with the terms and conditions contained
in thie Agreement.

This Agrecment consists of (1) this amended cover page; (2) the attached Tenms and Conditions; (3) the
Program Order attached as amended Exhibit A, as well as additional Program Orders accepted from time to
time with respect to this Agreement; and (4) a listing of Burst.com Trademasks attached as Exhibit B.

Licensee has read, undscstands and agrees to the tesms and conditions of this Agreement and has duly
suthorized the individual signing this Agreement on it behalf to dos o,
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END-USER SOFYWARE LICENSE. AGREEMENT

between
BURST.COM, INC.
500 Sansome Street, Suite 500
San Francisco, California 94111
and
LICENSEE
Company Name: CEQUENT, INC,_
Principal Address: II1 Convention Way, Suite 100
' Anzheim, CA 97802
Contact Person: Paul R King_ L
Phone Numbez: (714) 1404736 :

Facsimile Number: 214 740-471)

By executing this Agreement, BURST.COM, INC. (“Burst.Com™) and CEQUENT, INC. (*Liccases™) are agreeing
1o a license of certain computer programs in sscordance withy the termis and conditions contained in this Agreevnent.

This Agreement comsists of (1) this cover page; (2) the sached Tenms and Conditions; (3) the Program Ovder
attached a5 Exhibit A, ac well a8 additional Program Orders accepted from time to Gme with respest to this
Agreement; (4) a Jisting of Burst. Com Trademarks attached as Exhibit B; and (5} a descxiption of Training availehle
attached as Exhibil C.

Licenses has read, nnderstands and agrees to the terms and conditions of this Agrestnent and has duly authorized the
individoal signing this Agreement on its behalf to do 0.

BURST.COM, INC. L INC.

By S sy AU/
Name; ZLM C;c&J wa_hﬂ!i‘mp

{Print Mame) (Print Namc)
Tl (&0 Title:___President
Date:___ 30 THn o1 Date:__January 26, 2001
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“Burstware Conductor™" mesans the computer rogram included among the Licensed Software
ther is designed 1o cperats 00 & hardware sarver and that manages the distribution of audio ssd/or
video conient from one or more hardware servers on which the Burstware Server software has
been installed to Burstware Players instatled on cliemt compaters. Each Burstware Conducior
1equires a Burstware® License Ky configured for the host name or IP address of the computer on
which the Buretwars Conductor i instalied.

“Burstware License Key” means the wmique, enaypted software program provided by
Burst.Com {only upon payment of the applicable licence fees) that is designed to prevent use of
the Licensed Software beyond the scope of the license paid for by Licenses by limiting, as
appropriate, snd in addition 1o other limits, the mumber of Concurrent Bursiware Player
Connections, the amount of Mamaged Bandwidth, and the number of Burstware Servers that the
Burstware Condpetor can manage and the number of copies of the Busstware Conductor that can
be used.

“Burstvrare Player™" means the computer program included among the Licensed Software that

* opersatss on a gingle-user client compaler, permitting that computer 10 receive and play sudio

and/ar video content delivered by the Burstware Server software.

“Burstware Server™™ means the computer program included among the Licensed Software that
stores andio andfor video content and delivers it to client computers for viewing with the
Burstware Player.

“Concurrent Burstware Player Connections” means the number of simuitaneous connections
tetween Bursiware Players installed on cliemt computers and Burstware Servers installed on
bardware servers that the Burstware License Key enables the Burstware Conductor to mansge.
simulteneously.

“Documentation™ means all materials in written, computer readable or other form containing
information about the Licensed Software that accompany the Licensed Sofiware or that BurstCom
may provide during the term of this Agreement.

“Liceased Scfiware” means the BurstCom Burstware Conductor, Burstware Server and
Burstware Player software for which Licensee is granted a license under this Agreement.

“Managed Bandwidth™ means the total bandwidth, measured im megatbits per second, used by the
Bursiware Server software to deliver audio and/or video comtent to Burstware Players.

GRANT OF LICENSE

On the terms and conditions of this Agreement, and upon payment of all applicable license fees, Burst Com
grants (o Licensee and Licensee accepts the non-exclusive licenses and the restrictions set forth below.

21

22

Software Licence. Burst.Com granis to Licensse & non-exclusive license to install end use the
Licensed Software in machine-readable object code form only in the configurution and to the
scope identified in the Program Ovder attached as Exhibit A, ot such other Program Ovder(s) as
Burst.Com smight accept at a [ater date.

Documentation. Burst.Com grants 10 Licensee a non-cxclusive license 10 use the Documentation
in connection with Licensec's usc of the Licensed Sofiware.
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23 Limitation on Use. Licensee understands and acknowtedges that use of the Licensed Softwere is
controled by the Burstware License Key. Licensos mey pot use the Licensed Softwarc beyond
the scope enabled by the Burstware License Key provided by Burst.Com to Licenges upon
payment of the applicable license fec. The Licensed Software functions as three separale
programs, the Burstware Conductor, Burstware Scrver, and Burptware Player, that openate
coopesatively. Licensee may install and use only the number of copies of the Burstware
Conductor and Burstware Server software specifically enabled by the Durstware Licease Key
provided to Licensee by Burst.Com. Licensee may install an onfimited number of copics of the
Busstwars Player software for use by Licensee, provided Licensee does not receive any direct
payment foe doing 30, bat may simuitancously use only the number of copies of the Burstware
Hayﬂspdﬁuﬂywmdwmnmumunymddmmwm&m
Licenses may not modify or alter the Licensed Software or Burstware License Key to increase the
scope of 15 se of the Liccnsed Software, Furfier, Licensee may not use any device, process or
computes program that increases, directly or indirccity, the seope of use of the Licensed Software
enabled by the Burstware License Koy provided to Licensee by BurstCom.  If Licenser wishes to
increase the scope of its licensed use of the Licensed Software, Licenses must purchase en
additional Borstwars License Key from Burst.Com.

24 Buk-Up Copies. Licentee mzy make one copy of the Licensed Software solely for the back-up
or archival purposcs, provided that sch copy muss conizin af propictary notices affized {o or
appearing in the ariginal copy.

5 ] E ment Provisions, Licensce may not modify the
.IavanformMufme{“JPI" Mﬁed-dmmmndmﬁmmu package o any
subpackages of the “java™ package), by creating additional classes within the JPI or otherwise
causing the addition 10 or modification of the classes in the JPL In the event that Licensee creates
any Java-rclated API and distributes such AFI to others for applicativn development, Licenses
rust promptly publish broadly, an accurate specification for such” AP for free use by all
developers of Java-based software,

26 Hazardous Environmentt. The Licensed Software is not designed or intended for use in online
control equipment in environments requiring fail-safe performance, sach az the operation of
nuciear facilities, alrareft commumication o contrdd systems o like suppart sysiems, in which
software failure could lead 1o personal injury of severe propesty of eavironmental damage.
Licensee warents that it will not use or allow the use of the Licensed Software for such purposes

17 Notifleation of Frrors. In the event that Licensee discovers any errors, bugs or other irragularity

mmchsedSoﬁmmeMmulynmfmeCmomehm.hgu

For the ane (1) year petiod fotlowing the Effective Date, Burst.Com wili provide

ancnsmmlhallh:g fixes and error corrections thal may be developed by BurstCom far the
Licensed Software,

3 OWNERSHIP AND USE RESTRICTIONS

i3 Owmership. Licensee acknowledges that the Licensed Sofiware, all enhancements, corrections
and modifications to the Licensed Sofiware (repardiess whether made by BurstCom, Licensse or
nyonedu},allcopynghn.pmm trade sccreis, of trademarks oc other intellectual property
rights pmtecting of pertaining 10 any aspest of the Licensed Software (or any enhancements,
corrections of modifications) and the Documeatation, are and shall remain the sole and exclusive
property of Burst.Com and, where applicable, Burst Com’s suppliers. This Agreement does not
convey title or ownership i Licensee, but insiead gives Licensee only the Jimited rights set furth
. in Section 2. Burst.Com reserves all rights not expressly granted by this Agreement.

k¥4 Resirictions. Excepi as expressly set forth in this Agresment, Licensee has no right to use, make,

sublicense, modify, transies, ront, lease, sell, display, distribute or copy originals or copics of any
Licensed Software or Documentation, or to permit anyone else to do sa.

-3.
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Yransfer. Neither party may assign or ansfer its rights under this Agreement or fis rights to the
Licensed Software without the prior written consent of the other party. Upon any sach transfer or
assignment on the pani of Licensee, Licensee must transfer all copies of the Licensed Sofiware and
Documentation and assignee must agree in writing to all the terms of this Agrecment. Upon any
such transfer or assigumess on the part of Burst.Com, the Transferee shall houa all the wrms of
this Apgreement. Notwithstanding the foregoing, each paty may transfer its rights under this
Agreement withoul the consent of the other party in conpection with a Sale (as defined below) ar
change of control of such party; provided however, that the scquiring party shall be bound by the
terms of this Agreement.

*Sale” shall mean a merges, soquisition of consolidation of cither party with, into or by any other
corporation of corporstions, or s sale of all or substantially all of the assets of such party, resulting
in the stockhotders of such party immediately prior to such transaction holding less than a majority
of the oumtstanding voling equity securitics of the surviving corporation in such merper,
consalidation, acquisition of sale of assets recrganization (other than a bone Sde equity financing
resulting in proceeds to such party’s capital accounts).

Proprietary Notices. Licensee shall not remove any patent, copyright or trademark or other
intellectual propesty notives that may appear on any part of the Licensed Sofiware or the
Documentatioa:.

Trade Secrets. Licenses acknowledges that the Licensed Software, in its source code form,
contains valuable trade secrets belonging to Bur.Com. Licensee may not reverse engineer,
weenaypt, decompile, disssscmble or othawise translate the Licensed Software or allow anyone
else todo so. .
Audit Ripghts, Licenses autharizes Burst.Com or Its desipnee, to andit, during normal business
howrs, Licensce's records solely 1o the extent necessary to monitor compliance with this
Aprecment and only upon reasonable prvor sotice to Licensee. .

Al Licensee will use commercially reasonable efforts i inform
its employees, agents snd others ueing the Licensed Software under this Agroement that it may not
be used, copied or transferred in violation of this Agreement.

Yrreparshle Harm Licensee acknowledges that money damages may not be an adequate remedy
for any treach or viviation of any requirement set forth in Seclion 3 of this Agreement and that
any such breach or violation may leave Burst.Com without an adequat= remedy at law. Licenscs
therefore agrees that, in addition to any other remedies available at law, in equity or uader this
Agreement, Burst.Com shall be entitled 0 obain temporary, preliminary and pearmanent
injunciive relief, without bond, from a court of competent jurisdiction to restrain any such breach
of violation.

4. SHIPMENT AND PAYMENT

41

42

Shipment of Licensed Software. Burst.Com shall ship a)l Licensed Software ordered under this
Agreement F.O.B. from Burst.Com's San Prancisco facility, or other point of shipment within the
United States designated by Burst.Com. Risk of loss or damage to copies of the Licensed
Software shall pass to Licensee at the point of shipment. All shipping and in transit iewrsnce
charges shall be paid by Licensee. Licensee shall specify in its Program Order the mode of
shipment and/or carrier for each order. In the absence of written instructions from Licensee,
Burst.Com shal} derarmine the carrier and/or mode of shipment.

Burst.Com Produet Delivery Schedule and Delays. Although Burst.Com shall use reasonable
efforts o meet Licenses’s requesied delivery schedules for Licensed Sofiware. Burst.Com shall
not be liable for any loss, damage or expense due to late delivery,

BOUSOCIIB0MN 2295 0000

CONFIDENTIAL

BURS080735

3p-DEPEX 003942




43 Payment. Licensee shall pay for ait Licensed Software within thirty (30) days after the date of
Licensee’s receipt for such products. In sddition to all other available rights or remadies,
Buzst.Comn reserves the right to declare all sums inuediately due and payable upon written aotice
to Licensee if Licenser fails to pay when due any amounts due mnder this Agrecment or any
invoice. Interest shall sccrue o Eny asnounts ot paid when due at an annual sate of the lower of
te (19) percent or the maximum rate permissible by law.

44 With the sole exception of taxes based on Burst.Com's net income, Licensea shall pay all sales,
use, excisc, value added of other tanes thet may arise out of Licensee's installation or use of the
Licensed Software.

LR NO PRODUCT MAINTENANCE AND SUPPORT

Licensee is not entitled to any maintenance o support for the Licensed Softwars of any upgrades or
erhancements under this Agresment. Licensce may purchase from Burst Com maintenance and support parsuant to
the terms, conditions and pricing of Burst.Com’s maintenance and support agreement as in effect on the date of
Licensee's purchase. All upgrades and enhancements made available to Licenses shall become part of the Licensed
Software and become subject to this Agreement.

6. LIMITED WARRANTY

&1 Ownership, Burst.Com wamrants that it owns or has the right and suthority to license the
Licensed Sofiware and Documentation 1o Licensee on the terms and conditions of this Agreement
and ta the best of its knowledge the Licensed Sofiware does not infringe the intellectual property
rights of any third party.

6.2 Media pnd Docwmentation. Burst.Com warrants that if the Licensed Software's media or
Docomerdation is in a damaged or physically defective condition at the fime it is defivered to
Licensee, and if it i rernmed to Burst.Com, at Burst Com"s expense, within ainety (90) days of
delivery, Burst.Com wil} provide Licensee with replacements at no charge.

6.3 Liceused Software. Burst.Com warramte that, in the form delivered to Licensee by Borst.Com.
the Licensed Software shall pafsm subsiantially in accordancs with the Docamentetion for
rinety (D0) days afier delivery to Licensee. Burst.Com's warranty is conditioned upon: (s) the nse
of the Licensed Software in accordance with the Documentation and other instrections provided
by Burst.Com and shall be noll md void if Licensee alters or modifics the Liccased Sofiware
without Burst.Com's prior written approval, does pot use the Licensed Sofiware in accordance
with the Documentation and Bursl.Oom's instructions, or if the Licensed Software fails because of
any accident, abuse or misspplication: and (b) Licensee notfying Burst.Com in writing of the
claimed nonconfornmity within minety (90) days after delivery of the Licented Software to
Licensee.  As BurstCom's sole liability and Licensec’s sole vemody respecting the Licensed
Software's nonconforsnance with the limited watranty set forth in this Section 6.3, Burst. Com may
et its option: (i} use reasonable efforts lo correct the Licensed Software to make it conform
substantiafly with the specificationz set forth in the Ducumentation; (ii) replace the Licensed
Sofware; or (iii) upon retumn of the Licensed Software and Documentation to Burst.Com, refund
the license fees paid by Licenses under this Agreement and terminate this Agreement. Burst.Com
DOES NOT REPRESENT OR WARRANT THAT THE LICENSED SOFTWARE WILL
OPERATE PROFERLY WITH OTHER HARDWARE OR SOFTWARE, THAT THE
LICENSED SOFTWARE WILL MEET LICENSEE'S REQUIREMENTS OR EXPECTATIONS
g}l;(n THAT OPERATION OF THE LICENSED SOFTWARE WILL BE UNINTERRUPTED OR

OR-FREE.
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T NO OTHER WARRANTY

EXCEPT AS SET FORTH IN SECTION 6 BURST.COM 1S PROVIDING THE LICENSED
SOFTWARE AND THE DOCUMENTATION “AS IS,” AND, TO THE MAXIMUM EXTENT PERMITTED BY
APPLICABLE LAW, BURST.COM SPECIFICALLY DISCLAIMS ANY AND ALL OTHER WARRANTIES,
CONDITIONS OR REPRESENTATIONS (WHETHER EXPRESS, IMPLIED OR STATUTORY, OR ORAL OR
WRITTEN) WITH RESPECT TO THE LICENSED SOFTWARE OR DOCUMENTATION INCLUDING
WITHOUT LIMITATION ANY AND ALL WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A
PARTICULAR PURPOSE (WHETHER OR NOT BURST.COM KNUOWS, HAS REASON TO ENOW, HAS
BEEN ADVISED OR IS OTHERWISE IN FACT AWARE OF ANY SUCH PURPOSE) WHETHER ALLEGED
TO ARISE BY OFPERATION OF LAW, BY REASON OF CUSTOM OR USAGE IN THE TRADE OR BY
COURSE OF DEALING. BURST.COM ALSO EXPRESSLY DISCLAIMS ANY EXPRESS OR DMPLED
WARKANTY OR REPRESENTATION TO ANY PERSON OTHER THAN LICENSEE. THIS LIMITED
WARRANTY (AVES YOU SPECIFIC LEGAL RIGHTS, YOU MAY HAVE OTHERS, WHICH VARY FROM
STATE/FURISDICTION TO STATE/TURISDICTION.

8. LIMITATION OF LIABILITY

TO THE MAXIMUM EXTENT PERMITTED BY AFFLICABLE L AW, EXCFPT WITH RESPECT TO
BURST.COM'S OBLIGATIONS UINDER SECTTON 10, THE CUMULATIVE LIABILITY OF BURST.COM
FOR ALL CLAIMS OF ANY NATURE RELATED TO THE LICENSED SOFTWARE OR DOCUMENTATION
CR OTHERWISE ARISING FROM THES AGREEMENT, INCLUDING ANY CAUSE OF ACTION BASED ON
WARRANTY, CONTRACT OR TORT, STRICT LIABILITY PATENT OR COPYRIGHT INFRINGEMENT OR
MISAFPROPRIATION OF INTELLECTUAL PROPERTY, SHALL NOT EXCEED THE TOTAL AMOUNT OF
ALL LICENSE FEES THAT LICENSEE HAS ACTUALLY PAID UNDER THIS AGREEMENT. NEITHER
BUFRST.COM NOE ANY OF ITS RESELLERS, SUPPLIERS OR LICENSORS SEHALL BE LIABLE FOR ANY
QONSEQUENTIAL, INCIDENTAL, INDIRECT, SPECIAL, EXEMFLARY OR PUNITIVE DAMAGES,
WHETHER IN CONTRACT, IN TORT (INCLUDING NEGLIGENCE) OR OTHERWISE, OR FOR ANY LOSS
OF PROFITS. LOSS OF SAVINGS, LOSS OF DATA OR LOSS OF USER DAMAGES ARISING OUT OF THIS
ACREEMENT OR THE USE (OR INABILITY TO USE) OF THE LICENSED SOFTWARE .EVEN IF
BURST.COM OR RESELLER, SUPPLIER OR LICENSOR HAS BEEN AWARE OF THE POSSIBILITY OF
SUCH POTENTIAL LOSS OR DAMAGE. IN NO EVENT WILL BURST.COM BE LIABLE FOR ANY CLAIM
BROUGHT MORE THAN ONE (1) YEAR AFTER THE CAUSE OF ACTION AROSE OR SHOULD
REASONABLY HAVE BEEN DISCOVERED. BECAUSE SOME STATES DO NOT ALLOW THB
EXCLUSION OR LIMITATION OF LIABILITY FOR CONSEQUENTIAL OR INCIDENTAL DAMAGES. THE
ABOVE LIMITATION MAY NOT APPLY. BECAUSE SOME STATES/JURISDICTIONS DO NOT ALLOW
THE EXCLUSION OR LIMITATION OF LIABILITY FOR CONSEQUENTIAL OR INCIDENTAL DAMAGES,
‘THE ABOVE LIMITATIONS MAY NOT APFLY TO YOU.

9. TERMINATION

Without prejudice to any other cights it may have under this Agreement or at law of equity, Burst.Com may
terminaie this Agrecment if Licensee commits » raaterial treach of this Agreement and such breach is not cored
within 30 days of written notice thereof. Licenses may terminate this agreemem for any reason upon 30 days
writen notice  Burst.Com. Upon sermination of this Agreemeat for any reason, Licensee will immediately
disconlinue use of the Licensed Software, destroy or return (0 Burst.Com alt copies of the Licensed Software and
Documentation in whetever form they exist, including alf back-up copies, and certify 1 wnting to Burst.Com that
all copies have been destroyed.

10. INDEMNIFICATION

The Licensed Software is intended for use only with properly licensed media, content, and content creation
tools. [t Licenses's responsibility o ascertain whether any copyright, palent ar other licenses are necessary and lo
obtain any such licenses to serve and/or create or compress such media and rontent. Licensee agrees 10 transmit
and/or compress only those materials for which it has the recessary patent, copyright or other perusisssons, licenses
and/or clearances. Licensee agrees 1o hold harmless, indemnify and defend Burst.Com, its officers, directors and

-6
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employees, from and against any losses, damages, fines and expenses {including attomeys® fees and costs) arising
out of or relating to any claims that Liceasce has encoded, compressed, copied or tracsmitted any materials (other
than materials provided by BurstCom) in connection with the Licensed Sofiware in violation of ancther party's
righis or in violation of any Jaw. If Licensee is importing the Licensed Software from the United States, it shall
indeomify and held Burst.Com harmless from and against any iroport and export dulies or other claims arising from
such imporiation. BurstCom shall indenmify, defead and hold harmiess Licensee from any and alb liability, Joss,
claim, Lawsuit, coet, damage or expense whatsoever (including reasonable atomeys” fees and court costs) arising out
of, incideat w or o any manner occasioned by Bryst.Com's breach of the representations and warranties contained
- in Section 6.1,

If Barst.Com receives notice that the Licensed Software allegedly iafringes any third party intellecual
property rights, Barst.Com shall, at its option: (i) oblain a liccose permitting coutinucd use of the such infringing
elemeny; (i) modify the infringing element to perform its intended fanction without infringing such third pamty
inteliectual propesty rights; (iii) substitute softwars of camparable functionality and performance; and/or (iv) contest
such allegation. In the event BurstCom is unable within a reasonable period of time to obtain a license, make such
modification or substitation, elects not to contest, of it umsuccessful in contesting, such allegation, this Agreement
will terminate and Licensee shall destroy the Licensed Software or return the Licensed Scftware, as well as any
copics 10 Burst.Com and Burst.Com shall pay to Licensee the net book value for the Liceased Software detennined
in accordance with generally accepted sccounting principles. Notwithstanding suything to the contrary herin,
Burst.Com shall indemnify, defend and hold harmiless Licensee fromn any and all liabjlity, oss. claim, lawsnit, cost,
damags or expense whatsoever {(including reasonable attomcys” fees and coun costs) arising out of or m connection
with any third party cleim that the Licensed Software infringes third party inteilectual propaty rights.

1L CONFIDENTIALITY

1Ll  Counfldential Information. “Confideatial Information™ thall include the terms of this

and al! business, financial, technical and other information of a pany marked or designated by
such party as “confidential” or “popnetary”, or infonnation which, by the nanre of the
circumsiances sarrounding the disclosurs, ought in good faith to be treated as conbidential;
provided that information shall not be considered Confidentai Informalion of a party if it can be
shown that such information: (i) is knows to the recipient on the date indicased on the cover page
of this Agreement directly or indirectly from a source other than one having an obligation of
confidentiality to the providing pasty: (i) heveafier becomes knowa (independently of disclosure
by the providing party) to the recipient direcily or indirecly from a sowrce other than one having
an obligation of confidentislity to the providing party; (jii) becomes publicly known or otherwise
mmmhcmﬁdmhalzmcptﬂrwghlheadtofuﬁ:hmtbyﬂmmpmnu(iv)wa
independently developod by the recipient without use of Confidential Information.

112 Erobretion of Confidentia) Information. The parties recognize that, in connection with the
parfirmance of this Agreement, each of them may discloss 1o the other certain of its Confidential "
Information, including the creation of materials and the development of technology and techaiques
that are not generslly known in the industry. The party recejving any Confideatial Information of
the other party agrees to maingain the confidentiz] stams of such Confidentia) liformation and not
to use any sech Confidential Informastion for any purpose other than the purposes for which it was
originally disclosed to the receiving party and aot lo disclose any of such Confidential Information
10 any third party, except as otherwise expressly authorized hereunder.

i1.3  Permitted Disclosure. The parties acknowledge and agree that each may disclose any given
Confidential Information: (i) as required by law or generally acoepted accounting practices; (i) on
a “need-to-know™ basis 1 their respective directors, officers, employees, aomeys, sccountents
and other advisors or independent contractors, who bave entered inlo » written
contining probibitions against disclosure at least as stringent as those sed forth im this Agreement;
of {iii)in comecction with disputes or litigation between the parties that relates 0 such
Confidential Information and each party shall endeavor 1o limit disclosure to that purpose. The
terms of this Agreement mybedmhsed by either party under an obligation of confidence 1o 2
third party soldy in comection with a bona fide ucquisinom, financing, merger or similar

-7.
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CONFIDENTIAL

transaction involving such party and soch third party.

Applicabllity. The foregoing obligations shall apply to directors, employces and representatives
of the partics and any othtr person 10 whom the parties bave defivered copies of, or permitted
access to, such Confidentia) Information, and cach party shall advise each of the above of the
obligations cet forth in this Section 11,

12 GENERAL TERMS

Export Regulntions. MlJmMSc&wucaﬂdDocmhﬁm.induinshdmicﬂdal&it
subject © 1.8, export control laws, including the U.S Export Adminisiration Act and its
associsted regulations, od may be subject to export or import regulations in other countries.
Licensee agrees to comply strictly with all tuch regulations aad scinowliadges that it has the
respomsibility to obtain licenses to export, re-export, or lmpon the Licensed Software or
Documentation.  Neither the Software nor Documentation may be downloaded, o otherwise
exporiad o re-exporied (i) into, or 10 3 national or resident of Cobe, fraq, fean, North Korea,
ILibya. Sudan. Syria or any coustry to which the U.S. has embargoed goods; or (i) to snyone on
the US. Treaswry Department’s list of Specially Designated Nations or the U.S. Commerce
Deparmaent’s Table of Denial Orders. By installing or using the Licensed Software, Licensee is
warranting that i is not located in o under the control of, or a national or resident of any such
country of o any such list

1L5._Gowprpmept Regtrictions. The use, duplication or disclosure by the United Staes
Government of the Licensed Software and Documentation s sebject 1o the restrictions as sct forth
im 1he Rights in Technical Data and Compter Software Clauses in DFARs 252.277-7003e ) Xif)
and PAR 52.227-19(c)

Governing Law sod Forum. This Agreement shall be governed by and construed in accordance
with the laws of the State of Cahfoenia and the 11nited States without refersnce to conflicts of laws
principles. Both parties consent to the exclusive junsdiction and veane of the federal and stwr.
courts in Los Angeles County, Celifornia for resolution of any dispoies concemning this
Agrecoent.

Attorneys® Fees, If any action af law or in equity is necessary to enforee or interpret the terms of
this Agreemient, the prevailing party shall be eutitled o recover from the losing party its
ressonable attorney’s fees, costs and necessary disbursements in addition to any other relief o
which sach party may be entitled.

This Agreement constitutes the entire agreemeal between the parties
vn&;:upmtoitswb;ectmaﬂsmﬂmpmedesmdtwlmnl prior or conlemporaneous
understandings of agreements, written of oral, regerding its subject matter. No amendment to o
modificstion of this Agreement witl be binding unless in writing and signed by duly suthorized
representatives of both Burst.Com and Licensee.

Swrvival. The following provitions of this Agreemem shali survive terminaion of s
Agreement, along with any other termns which by their nahare require survival: Sections 2, 3 and
612

hirs brjes. Unless otherwise eapressly provided, no provisions of
mwmmﬂwﬁmmmmmmhmwpnmmypmmhudm
BurstCom and Licensee any rights, remedict or other benefits ander or by reason of this
Agreement.

Plsclaimer of Agency. The sole relationship between the parties pursvant 10 this Agreement shall
be that of licensor and licensee. Neither panty is authorized or empowered to act as agent or lega)
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repeesentative for the aiher for sny purpose and shall oot on behalf of the other enter o any
contract, wasrsnty of represciation as 1o any matter. Neither party shall be bound by the acts or
conduct of the other, or its agents. and nothing berein shall be construed as creating s parmership
4x joint venture.

129  No Waiver. Neither party shall be deemed, by any act or omissicn, © bave waived any of its
rights or remedies herennder unless snch waiver is in writing and signed by the waiving party, and
then only 10 the extent specifically set forth in such writing. A waiver with reference 10 one eveat
shall not be construed as continuing or as a bar to or waiver of any right or remedy as to a

subsequent event.

1210 Headings. The section headings used in this Agrecancnt arc inteaded for convenience only and
shall not be desmed 10 modify, limit or sopersade any provision.

1211 Severabifity. In the event that any provision of this Agreement is found 1o be invalld, jllegal or
eaenforceable pursuant to judicial decree or decision, the remainder of this Agreement shall
rermin valid and enforceable according to its terms.

1212 Notices. Any nolice or other communication 10 be given berexnder shall be in writing and shall
be (as elected by the party giving such notice) (f) parsoally delivered, (ii) sent by posiage prepaid
tegistered airmail, retom receipt requested; (iii) sent by facssmile with conBrmed receipt; or
(iv) deposited prepaid with an intemationally recognized overnight delivery service. Notices shall
be directed to the respective addresses set foeth above and shall be effective upon receipt. Either
party may change its address for purposes hereof on not Jess than five (5) days pricer notice to the
other party.

. 1213 Counterparis. This Agreement may be execoted in any number of counterparts, each of which
shall be deemed an nriginal and together shall constitute one and the sams iastiment.

Burstware, Instant Video, Bursiware Server, Burstware Conductor, Burstware Player, “Paster Thun Real Tiine,” Burstaid, Buryt-

Engbled, Empowered by Burstware, mxd “Why Stream When You Can Burst?” me registered radernarks or trademarks of

Burt.Com, bnc., in the United Statcs and other countrics. Use of this software may also be proiectzd by ont or more of the

following U S. patents: 4,963,995; 5,057,932; 5,164,839 5,262 815; 5,440,334, 5,710.970, 5,963,202, 5,978,567, and 5,995,705,
Additional U.S. patents pending. Intematicos! pascnts snd patents pending may also be spplicsble in their respective countries. ‘-
Sun Microsystems, Jova, and all Java-based trademarks and Jogos arc trademarks o regisiered trademarks of Sun Microsystems,

Inc. in the United States and other countrics.

All contents Copyright © 1998-2000 Bursi.Com, [c  AH rights reserved.
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CONFIDENTIAL

EXHIBIT A
Pricing Scbedule

Initlal License Fee: $50,000.00 (inchudes a license for 1,500 clients)

Inftial License Fee Payment Schedule:

310,000 vpon signing of this document by both partics

$20.000 60 after the date of signing of this document by both parties.
$20,000 90 after the date of signing of this docament by both partiss,

Price for Additional Cients:

No.of Qllents Fer Client Frice
1,500 - 5,000 $25.00/ pez client
5,000 - 10,000 $20.00/ per client
10,000 - £5,000 $15.00¢per client
15,000 - 20,000 $10.00/per client

Software Maintenance and Technical Suppoct: 18% of the purchase price of the clients annually
{ie. $50,000 x18% = $9,000.00Vper year.

The purchased client licenses may be spread across multiple servers and multiple Jocations.

Barst.com will issue the license keys based upon notification by Cequent of the deployment location and aumber of
clients.
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Burstware®

Burstware Conductoy™
Burstware Server™
Burstware Player™

“Fasier Than Real 'l'ime";“'
“Why Stream When Yoo Can Burst?™™
Burst Eosbled™

Barst Hosting™

bursi com™

barst.com & Design™
Burstware & Desin™
Burstware Bridge™
Empowered by Burstware™
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