w

From: Cory Van Arsdale {LCA)

Sent: Sunday, February 28, 4998 11:05 PM

To: David Cote; Jim Allchin {Exchange); Chris Jones; Anthony Bay (Exchange); Deborah Black;
Cristiano Pierry; Channing Verbock Bob Gomulkiewicz (LCA). Kate Seexings; Mary Snapp
(LCA); Tom Burt (LCA)

Ce: Tina Brusca {Exchange); Chery! Kritsonls

Subject: RE: ATTORNEY CLIENT PRIVILEGED: REAL - URGENT

Privileged

Jim: here is the hane 1997 contract.

)

Progressive-Networ
ks-FINAL.DGY...

~—Origival Mosgage——-

Frome Denvid Cole
Bant: Sundsy, Febtuary 28, 1689 6:04 PM
To: mmmxcwmmawmmmwwmmmmm
Varbecic Bob Gomuldewicz (LCA): Kate Seeidngs; sy Srapp (LCA) .
[+ Tina ); Charyl Kritsonis

Brusca (Exchange);
Subject: RE: ATTORNEY CLIENT PRIVILEGED: REAL ~ URGENT

Tina, since you &re coordinaling this can wa do at £:30 or earlier instead. ! have a 10 - 12 am with 50 people or more
related o my OH), blowing this one off is surely to send my score even lower. We probably need a meeling first
. thing to get action moving, then & follow up with jimall in earty aRernoon if pessible.

e Original

Fromr  Jim Alchin (Exchangs)

Sant  Saltwdey, Febrary 27, 1599 1116 AM

To: mﬂucao;c.uwmmm;;mmwhm);mm;mmmwun
Gomulliewioz {LCA); Kate Seelkings. Mary Snepp (LCA)

[~ Tina Bruaca (Exchange)

Subjett: RE: ATTORNEY CLIENT PRIVILEGED- REAL ~ URGENRT

Privileged
LGN
Wit: S,
Date: ¢~29-°Y
Emi Abright, CCR RPR
Esquire Deposition Services
——Original Mogsage-—
From: Danid Cole
Bant: Saturday, Febnuary 27, 1999 10:55 AM

To: Jm Alchin (Exchange): Cory Van Arsdale {LCA); Chria Jones, Anthony Bay (Exchange), Deborsh Biack; Cristieno Plerry; Chensting
1
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Verbeok; Bob Gomudewicz (LCAY; Kate Seskings

GCe: Tina Bruaca (Exchange)
Subject: RE: ATTORNEY CLIENT PRIVILEGED: REAL — URGENT
Privileged
——Original Messaga-— '
From: Jim Alichin {(Exchangs)
Bank: Saturdey, Febrmry 27, 1090 10:48 AM
Te: Cory Van Arsdaie (LCA); Chris Jones; Anthony Bay (Exchange); David Cole; Debornh Biack; Cristieno Plerry,
Channing Verbackc Bob Gomulidewicx (LCA), ¥als Seelings
Cc: Tiva Brueca (Exchangs)
Subject: FW: ATTORNEY CLIENT PRIVILEGED: REAL - URGENT
mportancs: High
Privileged

. —~0Original Message-——
Erom: Jim Alichin (Exchange)

Sent: Selurdey, Fabrary 27, 1099 10:14 AM
To: Cory Van Arsdale (LCA); Chils Jones; Amhony Bay (Exchangsj; David
Cote; Daborsh Black; Cristiano Piervy; Channing Verbeck, Bob
Gomutkiewlcz (LCA)
Subject: ATTORNEY CLIENT PRMVILEGED: REAL — URGENT
imporiance: High

Privileged

—0Original Message—

From: Dave Richards :

Sen Saturday, February 27, 1999 12:13 AM
To: David Cole

! Cc: Jim Afichin (Exchangs); robggpreal.com

2
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Subject: Urgent response nesded

Importance: High

David,

Please read the attached document and respond to us before Monday moming.

Thanks,
Dave Richards << File: Microsoft 02-26-99 Lelter.doc >> << File: ATTS8018.1x¢t >>

Ms-CC~Bu 000000185135
HIGHLY CONFIDENTIAL

MS-PCAIA 5001629




Agreement between Microsoft and Progressive Networks on Media Streaming Technology

This “Agreement” is entered intp and effective as of June 17, 1997 (the “Effective Date”) by and betwsen
MicROSOFT CORFORATION, a Washingion corporation located 3t Onc Microsaft Way, Redmond, WA
98052 (“Microsofi”) and PROGRESTVE NETWORKS, INC., 2 Washington corpotation located at 1111 Thad
Avenne, Suite 2900, Seattls, WA 98101 (PN

1. DEFINITIONS

L1 “Swndard Code” means all of the PN and third pany code (subject to Section 2.2) used in PN's
Qument version 4.0 streaming andio and video client and server products, indluding, but not limited to,
PN Internal Tools, ools currendy provided to thicd parties at no chage by PN and Software
Dwd@mmmmmﬁmmg-ﬁmMModePNMgmemymmmww
byPN,mrmupuaﬁmsymwmmmmwﬁmneGmaﬂmﬁmdNﬁcmﬁ
mmﬂmammmmmmmwmm&gm
Standard Code shall aot mchude code PN's “Splitter” producss or it Player Plus software, nor shall it
mmmmwmmmwhmmmmwm
(MmmWinwmmmmvsmmmtmuSpm
mw.mwnmhmmmmmymmpothmmmmumw
addcdwdnolou(mchnﬂnnwﬁcbhnﬂrqwmmﬁbiﬁ‘tym}. It is eapressly
understood that base level encoding and compression technology is pait of the Standard Code; -
w,mmmmwmmmdkw&ammmm
Mmmmm'smmtummmmdmnaﬂm
products. Standard Code does not incude added PN or third party handwars or software technology
tundled with Standard Code as part of short teym ssles promoticns.

12 “Interal Tools” means assotiated documentation, specifications, and toals developed by either pasty,
nacessary to build and create dorrrative works of the code.

13 “Software Development Xats™ means code licensed by PN to thind pamics for purposss of
dwdmmmumufmhoonjmeﬁmwiﬁ?N'smuminsmdinndvﬁmdimtmdm
pmdnc&,aﬂoodeﬁmnmdbymﬂicwhdpwﬁuformmdmmupmdmh
uonjmcﬁnnvdﬂthﬁcmsnﬂ’smmhumdioandvidwdiulmdmm.

1.4 “Term™ means the thres (3) year period comraencing upon the Effective Date.

1.5 “Confidential Informanon” means: (i) any trade secrets relating to either party’s product or service
Mdmmm.mmwmﬁmmwkmsﬂmbmwmm
research, development cr know-how; and (i) the specific terms and conditions of this Agreement
“manfidential Informzation” shall not inchude informeation that: () is or becomes generally known of
gvailshle, whethar by publicaticn, commercial use or otherwise, without reétnction on disclosure 2od
mmmmmamm;m(ﬁ)kmmmmmmwmmrmwm
rocoiving party at the time of disclosurc and is not subject to restriction; {{ii) is indcpendently
lemwmmmmmmmwmﬁmdﬂu
gmmnd(h)mwnmmmawmmm@mﬁgummm
igciosure.

1.6 “PN Clients” means PIV's RealAudio and Real'Video standard player, versions 4.0.

1.7 “RA/RYV Server” means PN's Eosy Start Real Ancio/RealVideo server softwire vession 4.0, with 60
ustt streara capability.

[ doe PNMicrosofl Confisannal & Proprisary Prge i of
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“Compatihle” means apdjo/video client or server streaming software which interoperates with the PN
Clients o1 the RA/RY Server (including cutrent versions of the PN Clients and the RA/RY Server ac
of the date of a subsequent delivery of Standard Code), respectively, or as the parties may otherwise
motally agree. For purposes of this Agreement, “interoperates™ means the cliems and servers of
both parties will opcrate substantially 23 well with PN Clients and RA/RY Server (including cusrent
versions of the PN Clients and the RA/RYV Server as of the date of a subsequent delivery of Standard
Code} as with its own products.

: e Li : ode. PN hereby grants to Microsaft a non-exclusive, perpetual,
muvoable,woﬂdmde,ﬁmy -upnghtmdhoenn:m (i) usc, copy, modify, translate and creaie
derivative works of the source and binary versions of the Standard Code; (i) reproduce, license, rent,
lexse, broadcast, publicly display, transmit or otherwise distibute in any medium now known or
hereafter devised (collectively. “Distribute”) and have Distribuied, to and by third parfies, hinary
versions of the Standurd Code and dexivative works thereof: (iii) reproduce, license and sublicense, 1o
and by third parties, the source versions of the Standend Code, provided that Microsoft wilk only
Teproduce, license and sublicense Stamdard Code source under conditions of confidentiality and the
sawme degree of care that Microsoft applies to its Windows NT soarce code; and (iv) grant amy and all
of the rights set farth i this Section 2 in the Sandard Code 1o thirt parties, inctoding the right to
Hcensc sach rights to forther third partics.

The foregoing license grants include a licenise under mmy curvent and futgre patents owned or
licenssbla by PN Lo the extent necessary: (i) to exercise any lcense right granted herein; and (if) 10
combine the Standard Cods and/or derivative works thereof with any berdware and softwae.

Thirg Party Rights.

(a} PN. IfPN does not have safficient tights in thind party code inchaded in Standard Code 10 grant
the rights set forth in Sectiom 2.1, then PN shall so notify Microsoft, The license grants set forth
in Section 2.1 shall b preswmed to gemt Microsoft all the rights which PN can grant, and PN
shall, at its cxpense, oblain or facilitate (including paying up licenses and/or liftimg exclusive
licenses ss appropriate) sl) noceasary gz to enabls the licenses grant set forth in Saction 2.1 to
Microeoft. FPM's cunmlative lability under this Section 2.2(a) shall be ons million dellars
($1,000,000).

) Microsoft. If Microsoft does not have sufficient rights in third parly code included in Microsoft
Code (a5 defined below) to gramt the rights set forth in Section 2.4, then Microsoft shall so
aotify PN. The ficense grants set forth in Scctions 2.4(b) and (c) shall be presumed (o grant PN
all the rights which Microsoft can grant, and Microsoft shall, at its expense, obiain ot facilirae
(inchufing paying up licenses and/or lifting exclusive licenses as appropnate) all pecessary
mights o eonble the license pramt set forth in Sections 2.4(0) and (c) o PN. Microsoft's
cumulative linhility under this Section 2.2(b) shall be one millior dollars {$1,000,000).

(c} Cooperation. The parties shali cooperate with respect to licensing and obtaining necessary
Tigins-w third party cote. For Stmdard Code delivered in the initial-delivery or any Mictosoft
Code to be delivered at the same time , withiv fifieen (15) days of the Effective Date each pany
will notify the other of any third party licenso issacs For subsequent deliverios of code under
this Agreement, cach party will, on or befors such delivery, notify the other of any third party
license issnes.

i 10 F smarke. PN hereby grants to Microcoft a non-exclusive, perpetual,
mcablqwmldmds.ﬁllypaﬂapnghandhmmmmdnﬁhmm:mofm“m
Marks for identification of, or in compunction with, or as part of Microsoft prodncie which are
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Compatible . For purposes of this Section 2.3, "FN Marks™ means PN tademarks and relstad loges
for “Real Audio™ and “Real Video.” H Microsoft exercises its rights under Section 3.3. the PN Marks
. will also include those marks and associated logos which are used 1w connection with the applicable
versions of the Compatible PN Clients and RA/RV Server.

PN agrees that it will license use of the PN Marks to third partics only for use with products that are
Compatible. Microsaft may only sublicense the PN Marks for use in cornection wath third party
producig which are Compatible, and which comply with the PN quality contvol guidelines imposed on
Microsoft under this Agreement.  Microsoft will use good faith efforts 1o ensure that its sublicensees
abide by PI’s quality control guidelines, and will cooperaie with FIN 10 remedy any violation thereof
by its sublicensecs.

Microsoft agrees that it will comply with PN's tademark wsage guidelines regarding the style and
design of the PN Marks, which PN will deliver to Microsoft within two (2) weeks of the Effective
Date. Microsoft agrees to cooperate with PN in facilitating PN 's reasonsble monstoring and review of
the patore apd quality of products and seyvices beazing the PN Marks, and to supply PN with
specitnens of Microsoft's vee of the PN Marks upom reasoasble request. Microsoft understands and
agrees that the use of any PN Mark in connection with this Agresmem shall not creals any right, tille
or imerest in or to the use of the PN Marks and thai ail such use and goddwill associated with the FN
Mars will inore 1o the benefit of PN. Except to the sxtent that Microsoft has a good faith objection
with respect to PN's owneship of 2 particalar mark (related to a curreat Microsoft trademsak or a
geveric term with the exception of mse of the torm “Real” by Microsoft in a aon-descriptive way)
MimmﬁwﬂimmmPNsmmhpmuwmmymmMmpmmm‘ofm'
Tights or title in the PN Marks

2.4 Licepss Back.

(8} Scope and Freguency of Delrvery. Parsaant to Scction 2.4(b), Microsoft shall ticense back to
PN (i) any and all modifications and derivatrve works of the Standard Code, and (i) Microsofi
software which is essentialty of the same fonctionality as the Stendard Code, and associated
Microsoft Intemnal ‘Tools, Software Development Kits and bug fixes {collectively “Microsolt
Code”). Delivery of Microsoft Code so licensed back 1o PN shall ocour omce on 2 date
determnined by PN up 10 one (1) year following inital delivery or any subsequent delivery of the

. Standard Code by PN to Microseft under Section 3.

(b) License Back - Scsrce. Microsoft hevebry grants to FN, for the Licensz Back Term, a non-
exclosive, worldwide, folly paid-op right and license to: (i) copy, review and evaluate the
source version of the Microseft Code solely for purposes of huilding valve-added products;
(ii) use, copy, modify and creats derivative works of the soaroe versions of the Microsuft Code
solely for purposes of correcting bugs or fxing emors in the Microsoft Code; andt (il) use, copy,
modify and create derivative works of the source vermons of the Microsoft Code solely for
puposes of porting the Microsoft Code to noa-Microsoft operating system platforms.

“Liconse Back Tarm” means, as applicable, (i) a period of one (1) year following initial delivery
of the Standard Code by PN to Microsoft under Section 3.2, or (i) a period of ont (1) year
following any subseqoent dalivery of Standard Code by PN to Microsoft uoder Section 3.3.

(t) License Back -~ Binary. Microsoft grants 10 PN a nan-exclusive, worldwide, perpetual (provided
PN continoes to meet apy royalty oblipations) right and license to Distribute and bhave
Distribated, 1o and by third parties, binary-only vermons of the Microsoft Code delivered during
the Lacense Back Term aod sny derrvative works of thereof created by PN under Seclion 2.4(b).
Axry Distribution t6 a third pary of Microsoft Code in binary form is subject to a royalty as
follows. If PN Distributes Microsoft Code for Microsoft operaling system platforms, and if
Microsaft Distributes the same or substantially similar software for no fee, or as  feature of the
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aperating systern for no additional cost, then during the same period for which Microsoft so
Dhstributes for free, PN shall owe no royalty. I PN Distribates Microsoft Code for Microsoft
mmgmwm;mumnmmuummmmnym
software for a fee or 25 & revenue produc (including If it convexts from a no fee distribution
mode], provided such conversion shall mot affect any existing agreements of PN), thea PN shall
pay for such Mictosoft Code or: trms and conditions no less favorable than thoss granted to any
other resellers or licensees of the Microsoft Code. If PN Distribnes Microsofl Code for non-
Microsoft operating system platforms, then PN shall pay a royalty to Microsoft equal to fifteen
puml(im)dmenqmcmemmmmm. Should PN wish 1
Distribate Microsoft Code for non-Microsolt operating system platforms, the partics will enter
into an agreement cutlining payment terms, incloding but not Jonited o provisions for paymeat,
audit and (he liks,

mrongdngnm_mmmahmmwmmmdmmmuwndm
licensable by Microsoft to the extent necessary: (i) to exercise sy Heense right granted herein; and
(d)wmnﬁm&ehﬁmﬂﬂn&a&mduiw&vewwhﬁuﬁwﬁhmhﬂmmm

2.5 Diggibytion of RARY Server. Until Microsoft distrbutes a Compatihle stever product, Microsoft
shall distibute the RARY Server (i) on Microsoft's website and (if) in all terxitories for which PN
bas a localized version of the RA/RY Serverund in the same manner or distribution mechanism as
Microsoft distritnstes NetShow {or any other equivalent streaming medis server) 35 part of 2 standaxd

. Microsoft groduct. Microsaft's website shall provide cross-links to PI's website for additional
information and sopport of the RA/RV Server, PR shall be solely respomsible for RAIRY Server end
user suppart and sholl havs 1he discretion fo create appropriate support policies for end nser support

26 Disribution of PN Clients. Section 2.6 of the Licenss & Distribution Agreement betweon the paties
effective Angust B, 1996 (the “1996 Agreement™) is heseby supcrseded by this Seciion 2.6. For 2
period of six (6) momths from the Effective Date, Microsoft will imciude the PN Ciicnts (including
Promo Player Plus) with Microsoft Intemet Explorer version 4.0 distributed on CD-ROM, through
OEMSs, via “On-Line Systenss”™ (4o defined in the 1996 Agreement) and in the same mamner, place or
distribution mechanism as Microsol distributes NetShow (or any other equivalent sircaming media
client) as pert of 2 standand Miomsoft product, except for imy configurations of Inkmet Explorer
version 4.0 designed for mipimal download size which do oot include NetSbow (or any other
expivalent streaming medis chient) Provided that the parhes conclude the agreement contemplated in
Section 5, and further provided that PN sspports DireciShow and the muhmlly defined ASF file
forruat (1o the extent such formats have been determined) within six (5) mouths of the Effective Date,
Microsoft will costioys o include the PN Chents {(snd Promw Player Pius), as set forth in this
Section 2.6, duzing the Term.  Inchusion of the PN Clicnts shall be subject to Microseft’s acceptance
of the PN Clients, which acceptance will not be unreasonsbly withheld or delayed. Al rights in the
PN Clicats shall be the same a3 for "Software” (as defined m the 1996 Agreemont).

2.7 Suppor. During the Term, cach party shall vse commercially practical efforts to:

(a) Provide quanerly opportonitics 1o the other 10 be bricfed on futmre plans and development
efforts, including reasonsbie access to documcntation and specifications, related 1o Standand
Code and new aodio/video chenl and server streammg t=chnology (for Microsoft) and new
andioivideo client and server streaming technology which would be considered-Microsoft Code,
Internet technologies, new operating systems, and the NT file system {for PN);

(bt} Provide consistent points of contact et the program manager and executive level; and

(c) Provide each other reasonable lavel of technical support

PN will receive snch information at such quanerly meetings and to the same extent pravided to
Microsoft’s own interna) streaming media operations.
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3,  LIcENSE Fis; DRLIVERY; CONSULTING

3.1 nitigl Delivery. On a date within thirty (30) days of signing this agreement, such date to be set by
Microsofl at its sole discretion, PN shall make delivery to Mictosoft of the Standard Code. At that
time, PN shall defiver 1o Mictosofi, PN’s latest version of the Standard Code, including any and all
works in progress whether or nol such works have been released by PN. PN shall also provide
Microsoft with six (6) man-moaths of free consulting hetp by knowledgeable PN employse’s o train
Microsoft with respect to the Standard Code, including but not limited to how to build and create
derivative works of the Standard Code.

3.2 License Fae. In considerauon for the rights and licenses granied under this Agreement, Microsoft
shali pay PN the sum of thirty million doMars ($30,000,000). Of this amount, twenty million dollars
{520,000.000) shafl be paid within thiny (30} days of the Effective Date, and ten million dollars
{$10,000,000) shall be paid within thirty (30} days of the cardier of (i) PN's completion of the
associated six (6) men momths of consulting services and {il) six (6) montbs afier the initial delivery
of the Standard Code from PN,

3.3 Subsequemt Deliveries. During the first and second yeors following initial dedivery of the Standard
Coide, Microsoft shall have the aption, at its sole discretion, of recedving further deliveries, each with,
associated six (6) months of free consulting, of PN's latest versions of Standard Code, incloding any
and ali works in progress whether or not such works have been relsazed by PN. If Microsoft takes the
first optional delivery in (he first year following initiai delivesy of the Standard Code, it chall pay PN
a fiat fee of toenty-five million daars ($13,000,000). X Microsoft takes the second opdonal
delivery, it shall pay PN a farther St foc of thirty-five million dollars ($35,000,000). Within the time
periods gpecified, Microsof shall declde the dates for such deltveries at its sole discration, If such
deliveries are made, then the code delivered shall be considered Standard Code for purposes of this
agresment and thall be subject to ail the terms of this sgreament For ammumts due under this
Section 3.3, gixty-six percent (56%) shall be paid within thiny (30) days of the subsequent delivery of
the Standard Code, and thirty-four percent (34%) shall be paid within thirty (30) days of the eardier of
() PN's completion of the associated six (6) man moptbs of consulting sexvices and (i) six (6}
menths after the sabsequent delivery of the Standard Code from PN,

3.4 Bng Fixes PN shall deliver any bup Gxes to the Standard Code oo a quanesly basis in the twelve
(12) months following the initial or any subserquent delivery of the Standard Code.

»5 UNIXPort Regardiess of wheiher Microsoft exercises its rights to subsequent deliveries of Standard
Code, PN shall deliver to Microsaft any UNIX port of Microsoft Code which PN makes which PN
does not distribute or ceases to distribmie. Such UNIX port shall be considered licensed royalty-free
to Microsoft under the jermns of Section 2. 1.

4.  PATENT ISsURs

4.1 PEgtent Covenaut FN covenants not to (a) sue o (b) bnng, prosecute, assist o participate in any
Jodicial, administrative or other yroceedings of any kind against Microsoft or its licensess (ir-hading
but eot lirted 1 OEMs and other distributars) for mifringenent of PN Patents which occurs during
the Imnmunity Period on account of the mamdacturs, yse, salc, impontation, promotion or distribution
of any Microsoft andio and video client and sarver streammng fonctionatity included in any Microsoft
products and techmology (except Foundry products and technology), regardless of whether such
products and technalogy is marketed under 2 Microso$ trademark regardless of whether such products
include Standard Code, “PN Patents™ as used 1o this Section 4.1 means (i) any and all patents {other
than design patemts or the equivalen(), or the inventions, ideas or applications thereof. worldwide,
whether carrently existing, or later developed, applied for, issied prior to the Term, or issuing during '
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the Term, and under which patents (or ihe inventions, ideas or applicanons therefor) PN, or any of its
Afftliates, now has or obtaing during the Term, the abitity or right to license or grant ity from
suit, and (ii) all extensions, divisionals, contipvations, comtinuations-in-art, re-sxaminations and
reisvoe parents of such patents, as well as patent applications thereof, to the extent rights attach to such
applications. The “Immunity Period™ skall commence upon the first to issue and shall termanate upon
the last to expire, of any of the PN Patents (in any jurisdiction).

For purposes of this Section ¢, “Foandry”™ means  product or technology manufhctured, reproduced,
sold, leased, lictmsed or otherwise transferred (“Transterred™) by one panty to this Agreemem (he
“Acting Party’"} to a third party, wherein the product or technology i (i) designed by or for a thind
Party without sobstantial impmt from the Acting Party and Transferred from the Acting Party 10 snch
third party or zuch third party’s castomers on an exclusive gr substamtially exciusive basis; or Gi)
otherwise Transferred through or by the Acung Farty for the pyrpose of circumventing any patent
nghts of the other Party to this Agreement,

Patert Covenant Microsoft covenantz pot to (a) sus or (b) bring. prosecote, atxist or participate in
sy judicial, administrative or other proceedings of any kind against PN or its liccnsces (iaclading bat
pot liomted to OEMB and other distribuiors) for mftingeroent of Microgoft Patents which ocoms
duting the Immmity Period on account of the mannfacture, use, sale, importation, promotian or
distriution of any PN audio snd video client and server stresaming fimetionality included in eny PN
poducts and fechnologry (except Foundry products and techmology), regardiess of whether gach
products sué technology is marketed under 3 PN vademark regardicss of whether such prodocts
inciode Mictoseft Code. “Microsoft Paiests” as nsed in 1kis Secxion 4.2 mesns (T) say and all papents
(other than design patents or the equivaiont), ar the inventions, ideas or applications thersof,
worldwide, whether turrently existing, or Jater developed, apphied for, issued priar 1o tha Temn, or
issuing during the Term, and wuder which patents (or the inventions, ideas or applicstions therefor)
Microscfl, or any of its Affiliates, now has uomlnsdmgmﬂ‘cmﬂnabﬂhywndubnamnor
grant immmnity from soit; and (i) all exiensions, divisionals, continmations,
mmdmm&mmumﬂum@mwhmm
rights attach to such applications. The “Enoanity Period” shall conomence npon the fiset 10 isges and
shall terminate: wpon the 1ast to expire, of auy of the Microsoft Patexds (in any poxisdiction)

Paient Profection. In addition to any indeomification obligation under Section 10, where a third party
is infringing PN Patemis related w0 audio and video client and server streaming tachnology, PN will,
open Microsoft's requast, use 1t bagt efforts Lo sbata or suppress such infringemant, inclndting but not
irixed vo bringing suiz agunst ssch party for patent wfringement. Any ssttlement of such 2 suit shall
be in good £2ith for valuable consideration, and, in the cass whens Microsoft is sied by the (iird party
for infringement of any third party pateats related to audio or video clieot ar saver streeming
technalogy, and Microsofl is financing a cause of action by PN against snch thind party as set forth
below, such consideration shall be mumally agreed upon by PN and Microsoft, Shomild Macrosolt
reqoest that PN initiale a patent infrmpement action against a thind party, Microsofl shall fincnce sach
cause of setion through 2 Joan to PN under teoms and conditions to be agreed by the parties. Any
proceeds, damages collected or other remuneration as a resndt of such action shall be need first (o pay
off such loan. Unless the parties othermise agres, if PN is unable under such canse of action to colledt
proceeds, damages or other rermmeration sufficicnt to repay the loan, then the loan shall be forgiven
mmmPNwmlmymdﬁumnDnmywm

Covenants Personeil and Non-Assignable Mmammmmmmm
in Section 4.l or Section4.2 is personal to it and mey nol be assigned, Licensod or otherwise
trazsferred by it, in whole or in par, to soy thud party, whether under action of lsw or otherwise and
incindmg m commection with the insclvency or bankruptey of such party.
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5, MEDIA FiLE FORMAT AGREEMENT

Microsoft and PN skall werk in good Ezith and use best efforts to conclude, within len (10) business days,
the agreement currently being ncgotiated to align media fide formats and client technology.

6. SOURCE DiSTRIBUTION

£.1 Digtribution. lLduﬂngﬁeTmPNﬁmaﬂMpmallwambﬂntﬂpuﬁmoﬂhem
puﬂionuftheSlznduandeinmfm("EvuuLim“),llﬂlmﬂwuﬂsha!lhuniﬂedma
refund of all license fees paid for delivery of Standard Code, inclading any fees paid for optional
deliveries of Standard Cods, as follows:

Event Licemst within thr | Bveat License within the | Bvent License within the

firit year of the Tem___| second year of the Term | third year of the Texm
0%

Amaunt of Refund of 100% 15%
imitia] license fee
Amount of refund of Not apphicabie 100% 0%

license fee for first
optional  delivery (i
amy)

Arpeunt of refund of Not applicable Mot applicable 100%
Hicense fee for second
optional  delivery (f
any)

62 Clifiostions.

{a) PN warrants and represents that, in the United States, it has no existing diswibation agreaments
with Oracle, Netscape or [BM, which agrecments would be an Evem License.

(6) Notwithstanding anything to the contrary in Section 6.1, any distribution agrecments entered
into priar to the Effecttve Date shall not be considered Bvent Liconscs. PN shall 10t renew such
distrfbution agresments 1o the extent such renewal wwould be an Event License and where it can
control o prevent fuch rencwal.

¢) Notwithstanding anytiing (o the contrary in Sectian 6.1, the foliowing shall not be coasidered
PEvent Licenses: (i) licenses to the server portions of the Standard Code 50 long as source and
Wmmnmm@nmrmmmdmwm
within a company or other organization; (i) licenscs to bundle the Standand Code with
substantial hardware velue-sdds; (iv) distribntion 10 an independent contractor to perform
services on PN's behalfs or {¥) portons of the server Standard Cods reasonsbly equivalent to
those portions cumently distritarted as part of PN's Software Development Kits.

6.3 Termipation of Fyent License. PN may Lerminate any Bven License promplly upon becoming sware

7. INVESTMENT

7.1 Nop-Voting Preferred Siock. PN agrees to sell to Microsoft, and Microsoft agrees to purchase from
PN, thiee milhon, three hundred thirty-esght thousand, three undred soventy-four (3,338,374) shares

of non-voting preferred stock of PN st o per share price of eight doliars and ninety-nine cenis ($8.99).
‘These shares are convertible into voting or non-voung common stock (al Microsoft's spion) of PN.
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These preferred shares will have terms and righty and preferences comparable 10 existing preferred
shares of PN.

Warant. Simmitancously with the purchase of the preferred shares set forth in Section 7.1, PN will
grant to Microsoft a warrant to purchase three milfion, seven hupdred nine thousand, three hundred
and five (3,709,305) shares of non-voting preferred stock of PN, convertible into voting or non-voting
common stock (at Microsoft's option) of PN. The purchase pnce of gach share under the warrant
shall equal thineen doliars and forty-eight tents ($13.43), subject to sandard adjustments for stock
splits, stock dividends, reclassifications or reorgamizations. The warrant shall have a term of two and
one-half (2.5) years. In the event of an initial public offermg (“TPO™) of PN, the wammant shall either
be excreised by Microsofi om or before the date of the IPO or shall expire,

Board of Directors. So Jong as Microsoft bolds no ez than (i) 3,338,374 shares of preferred stock
(or common stock Issued upon the convession of the preferred shares), or (i) five percent (5%) of the
fufty-ditoted shares of PN, Microsoft shall have the right in its sole discretion to have either (a) a
Microsofl represcntative appointed 10 the PN Board of Directors, or (b) a Microsofl representative
appoinied as an observer 1o the PN Board of Directors. PN shall have the right 1o approve such board
member or observer, provided such approval shall not be unreasonshly withheld or delayed.

Apwovils Micrasoft acknowledges that (i) PN's cbligations mnder this Section 7 are conditioned
apon receiving certain shereholder appwrovals md (i) the warmant in Section 7.2 and all shares w be
parchased by Microsoft pursoant 1o this Section 7 will not have bean registered under the Securities
Act of 1933, as amended, and therefore may be issued and sold oxnly upoe Microsoft making such
Tepreseniations and warnantics as are custamary in coonection with the purchase of restricted stock.
Microseft agrees to make such customary represeatations snd warranties, FN will use its reasonable
best effarts i obtain any necescary shareholder approvals ideatified by trix Section 7.4. Tu the event
PN is unable to obtain such sharcholder approval(s) by 5 p.m., Juns 23, 1997, PN shall propose to
Microsoft alternative terms which do not require sharcholder approval. If Micrasclt does not agree to
such alierative terma, this Agreement shall termmate. Tf Microsofi does agree to mich alternative
terms, then notwithetanding such agreemers by Microsofl, and if PN convinces its sharehnlders
within twenty-five (25) days to accept the original transaction, then the orginal terms shall apply.
Absert such sharsholder aproval of the original terms, the aliermative terms roposed by PN and
agreed to by Microsoft shall be the basis of the Agreement. Upont such terminatiom, then
notwithetanding amything to the contrary herein (inchuding but not bimxited to Section 11.5), this
Agreament chall terminate as though the parties never sxecuted the Agreement.

M_ Mpanywﬂ]usuallnﬂﬂ:ﬁommmmdmmmud
&1l necessany agreements and approvals sequired to perfect the investment sct forth in this Section 7
within thirty (30} days of the Effective Date.

Doe Diligeace. Microscft's obligation o purchase prefared shares of PN is subject to the
satisfactory completion of due diligence by Microsott PN will make available to Microsoft
documents and infornmtion as reasonably requested, so (hat Microsoft can perform a full investigation
of PIN's business and kegal conditions. Microsoft will complete its doe diligence within seves (7)
days of notification by PN that PN har coliected and nads available to Micrueoft all the due diligence
materials requested by Microsoft.

The parties acknowledge that 2 material consideration of this Agreement is the
abiitty to implement and conclode the Agreement expediticusly. If, by 5 p.m., Jone 23, 1997, cither
party, in its solo discretion, detormines that any required governmen or regulatory approvaly (solcly
with respect (o this Agreement and ot in cominnation with any other proposed or actval transaction)
could cause unacceptable delay in successfully implementing mmd concluding the Agreement
expeditionsty, either party may terminate this Agreement Upon such temminuion, then
notwithstanding axything to the commary herein (including but not limited to Section 11.5), this
Agreement shall terminste 32 though the parties never executed the Agroement.
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. 3.  CONFIDENTIALITY; ANNOUNCEMENTS

8.1 Announcemsnt The parties will anmounce their relationship nader this Agrecment within thirty (30)
days of the Bffective Dats. The precise timing and content of any anoouncement of this Agreement
must be jointly agreed upon, but both parties will acmowledee the nature of Microsoft's distribution
mm'smogy,memofmm'smvmmmm,mdmmdmm
importance agreed to by the parties, Microsoft agrees that it will not announce the scquisition of any
mhgmﬁacmpmymyﬁnebquorvﬁtﬁnm(lﬂ)d:ysm.mepaﬁa@jdm
ammowncemént I Microsolt materially and deliberately breaches its foregoing obligation ot fa
mngunce, then PN may termingte this Agreement Upan such texmination, then notwithstanding
mﬁmmmcwnmhﬁdn(mcmdmgbmnmﬁmmdb&dionn.ﬁ,mwwﬂl
terminate as though the parties never execoted the Agreement.

8.2 Restriciions oa Use and Disclasnre, Each potty shall prowct the other's ComBidential Informaation
ﬂmumhrbeddimhnﬁmmdwwﬂh&emdegudmﬁumhmnmmm
its own like information. Neither pasty will use the other's Confidesttial Information for perposss
other than those necessary 1o directly further the purpoces of thit Agreement, Each party will use its
bm:ﬂ’nrsmmdisdoumlhirdpnﬂulheoﬂn's&uﬁdmﬁﬂhfmmﬁmwiﬂmﬂwpﬂm
Wiitten consent (except with yespect t source code as sci forth in Sectiom 2.1) of the other party.
Mumﬂymﬁdhﬁk@mwm«aﬁpmﬁmnﬁg&myﬂdhw
Confidential Exformation.

9.  WARRANTIRS
21 PN. PN watants and covenants that:

(a) Except as may be otherwise provided in Section 7 and Section 2.2¢a), it has the sufficien
Autherity and all pecessary rights to enter min and perform according 1o the terme of this
Agreement,

. () To the best of its knowledge, it has the fult and exclusive right to grant Microsoft the licenses
granted herein to use the Standard Code and PN trademarks; and

(5) Except as otherwise disclosed to Microsoft, 1t 15 not aware of any lawssits or other canses of
Monmmmmsmmmmwwmmarmm
party, including but not lomited to patent, copyright, trade scret and trademark

The represextations and covenants contained in this Section 9.1 are contimuous in namre and ghall be

mmmmmwmnlmﬁnndeMMNmmgeofpedmu

hereunder, These repressntatiatns, watfafiics, and covenants shail servive termination or expriration
of this Agreement.
9.2 Microsoff. Microsoft warrants and covenants that:

(@ Bxceptas olhawinepmviduimSecﬁnn!ﬂb).uhsﬂmmﬂidentamhnﬁwmddlmy
rights io enter into this Agreement asd paform sccondmg to the terms of this Agresment:

) Tolhebﬂnofhshmwledge,ithasmflllndmvengml.ognm?Nlhellmgmd
berein to use the Microsoft Code; and
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It is not aware of any lawsuits or other csuses of action alleging that the MicrosoR Code
infringes the inteliectual propesty rights of any third party, mcleding but pot litmited to patent,
copyright, trade secret and iademark,

The representations and covenams coniained in this Section 9.2 are contiwons in nature and shall be
deemed to have been given by Microsoft at execution of this Agreement and at each stage of
performance hereunder. These reprosentations, warmantios, and covenanis shall survive termination of
expimtion of this Agrecment,

10. INODEMNITY

10.1 ByPN.

@

®)

©

@

PN shall, a2 its expenss and Microsoft's requesi, defend sy claim or action brought against
Microeoft, and Microsoft's subsidharies, affiliates, doectors, officers, employees, agents and
idependent contractors, to the extent il is based upon a claim that the Standard Code and/or ane
(1) or more of the PN Marks infrmges or viclales any paten, copydght, trademark, trade gecrel
of other proprietary right of a third party (‘PN Claims™), and PN will indemnify and hold
Microsoft harmless from ond agains sny costs, damages and fees reasonably incurred by
Microsoft, incloding but not lirited 1o fees of attorneys and ofher professiomals, that are
attributable to soch PN Clatms.  Microsoft shall: (i) provide PN reasonably prompt notice in
writing of eny PN Claims; (i) permit PN, through counsel matnally acoeptable 1o Microsoft and
PN, to answer and defend the PN Claims, and (iii) provide PN information, asgistancs and
authority, at PN's expense, to belp PN to defand such claim or action PN will not be
responsible for auy stitiement made by Microsoft withowt PN's wiities permission, which
permission will act be noveasanably withheld,

PN may upan wrilten notice therecf to Microsoft undertake 1o conduct all proceedings or
negotiations in coanection with PN Claims, assume the defense thereof, and if it 50 undegtakes,
ushalldmmdnﬂk:aﬂn&e;rqmmdﬂq:smwnmdmpmmumlhmﬂm

counze! and participate in the defense of the PN Claims. FM shall reimburse Microsaft upon
demand for any payments made or loss suffered by it at any time after the date heveof, based
upon the judgment of anmy court of competant junsdiction or pursuant to 4 bona Gde comprotise
or settiement of claims, demands or actions, i respect to any damages to whick the foregoing
relajes.

PN may not setile any PN Claim on Microsoft's behalf withoud first obtaiming Microsoft's
written permission, which permisgion will aot be unreasousbly withheld or delayed In'the
event Microsaft and PN agree to settle a claim or sction, PN agrees pot to poblicize the
settlemnmnt without first obtaining Microsoft's wriltien permission, which pexmission witl net be
unreasonably withheld or defayed.

PN ghall have no linbility under this Section 10.1 for any third pasty imellectoal propecty

irfringement -claim-based -upon the combination of the Standard Code with moa-FN prodects,
where soch infringement wonld not have occurred but for such combination.

10.2 By Micmsoft.

@)

Microsoft shall, a1 its expense and PN's request, defend any ciaim or action brought against PN,
snd PN's smbsidiaries, affilistes, directors, officers, employees, agents and independent
contractors, to the extent it is based wpon a claim that the Microsoft Code infringes or violates
#Dy patent, copyright, tadomark, trade scare! or othor proprictary tight of a third party
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(' Microsoft Claitns™), and Microsoft will inderenify and hoid PN harmiess from and agaisnst agy
costs, damages and fees reasonably incumred by PN, imcluding but mot limited w fees of
sitorneys and othet professionals, that are attributable 0 such Microsoft Claims. PN shall:
(i) provide Microsoft reasonably prompt notice in writing of any Microsoft Claims; (H) permit
Microsoft, throngh counsel mubually acceptable o PN and Microsoft, to answer and defend the
wmncmmmai)mmaﬁmnwmmmmm.m
Microsofi’s expenss, to belp Miczosofi to defend such claim or achon, Microsoft will nof he
responsible for any seitlement made by PN without Microsoft's writien permussion, which
Ppesmission will not be wireascnably withheld

() mmmuﬁmaymnwﬁummﬁmmeNnmtcmmaaﬂMngsm
megolistions in connection with Microsoft Claims, assume the defense thevesf, and if it so
mm@nmmmmmmmmwmpmmmumum
mmammmumempimwmlmmumwymmmy
o PN, and payment of all expenses. PN, at its own expense, shall have the right io emplay
scparate counsel and participate in the defensc of the Microsoft Claims, Microsofl shall
mmmmmmmmm«mmwumﬁmmm

(c) Mmmmmwmmmsmmmmmm
wrilten permission, which permission will not be mrweasonably withheld or delayed. In the
event FN and Microsoft agree [0 settle & clatm or action, Microsof agrees not (¢ publicize the
mnmﬁm&mmmm'smmmmmwmmu
umreasonshly withhald or delayed.

(] Minmﬂabﬂlhw:mﬁﬂiﬁunmhrﬁs&cﬁmloz&rm&hdmimdhmm
infringement ¢laim based wpon the combination of the Microsaft Cods with pon-Microsoft
prodacts, where such infringement would not have occurred but for such combinalion.

11. TERMINATION

il.l Jeon. Unless earlier terminated in accordance with Section 11.2, this Agreement shall commence
upon the Effective Date aod confinue in full foroe and effect through the Term

immedistely upon writton notice at any twe if the other party is in material breach of
Section 8.2 and fadils 16 cures that beeach within five (5) days after written notice theveod.

11.3 Dispute Resolution. If the a pay 1s in mawexial teeach of sny malerial wartanty, wern, condition of
covenamt of this Agrcement, otber than (hosc contained in Section B2, such party shall cure that
breech within forty<five (45) aftor written notice thereof, If a party costests or disprtes that material
breach has 5o occumed, the parties thall cubmit any dispte to stroctared pegotiation as follows:

(a) Coverage. ©ther-than acal or immment matesial breaches of Section 8.2, any dEpute betwess
the paries with mespect 1o tiis Agrecment shall be subminted for stractured nepotiation. The
comynencement, and any resolution reached as a result, of any dispute resolution under this
Section 113 ahall be considered Confidential Information and protected under Section 8.

(b} Siructured Negofiation, Bither party may xovoke this procedure by giving written notice to the
uﬂmmd:sigmﬁngawmmeufﬁcammnpmpumammumunstmnﬁvein
negotistions relating to the dispize Upon receipt of soch notice, the other paty shall, within
five (%) business days, designste a corporaie officer with similar anthority to be s
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Tepresentalive. ‘The designated officers shatl, following whatever investigation each deems
appropaiate, but 0o event later than twenty (20} business days after the original notice, enter into
discussions concerning the dispute. If within s additional twenty {20) business days of their
initial meeting, the representatives do not resolve the disputs, either party may submit the matter
to binding arbitration under Section §1.3(c). )

Binding Arbitration. Any dispute not settled by the parties by sunuctured negotistion (other than
aﬁmfaiﬂjmﬂiwteﬁefhdudhg:padfmpufm)ﬂnﬂhembmmedoﬂymbimg
arbitration, Themﬁmﬁmwﬂlbcwnduﬁdhmmﬂtpwdm m this
document and the Arbitracion Rules for Commercial Asbitration Rules of the AAA (“AAA
Rules”). In the cvent of a conflict with such rules, the provisions of this Agreemens will control,

The atvitration shall take place in Seattle, Washmgion, before a panst of three arbitrators
appointed as follows. cach party shalb select a single srbitraior, and the two (2) pelected
asbitraiors shall mutmally agres wpon & thind. The arkitratons selected thall have imowledge and
cxpericnce in the computer sofiware business  The arbitrators shall rule on the dispuole by
issuing a written opinien setiing forth findings of fact and the mationale for their decision within
thirty (30) days after the close of hearings, The decision rendered by the arbitrutors shall be
final sud bindmg nd may be entered as a jodgment in any cowrt of competent jurisdiction. The
arbitrator(s) shall control the schednling so 85 to process the matter expeditiously. Thas times
specified in this section may be extended npon myiual agreement of the parties by the arbitrators
upon 2 showing of good cause,

Amny issue concermng the extent 10 which any dispute 15 subject to arbitration, or concerning the
applicshility, imterpretation, or enforceability of these procedures, inciuding any comention that
sl or part of thess procedures are invalid or menforceable, chall be govemned by the Federal
Arbitration AQ and resobved by the arbitrators. No potcutial arbitrator may serve on the panel
unlcss be or she bas agreed in writing to sbide and be bound by these procedures.

All sgpects of the arbitration shall be treated a5 Confidential Information.

Unless provided otheronse in the Agreamen, the arbitrators may not award non-monetzry or
oquitable relidf of amy sort. They will have no power to award damages inconsistent ‘with the
Agreement In no #vent, even if any other partion of these provisions is held to be invalid or
unenforceable, shall the artotrators have poorer to make an award or impose & remedy that could
Dot be mads or irgposed by a court decidmg the matter in the same jurisdiction,

The parties may submit written beiefs. Discovery shall be controlled bry the arbitrators and shal]
be permitted as follows  each party may sobomt in writing 1o a party, and that pariy shall so
feapond, 1o & mammum of any combsnmnon of thiny-five (35) (pone of whwch may have
gubparts) of intcmgaiories, damands o produce doctanents, and requests for admission,

Each party shall bear its pwn cosis of the arbitration. A party seelong discovery shall reimbarse
the responding pany the costs of produchwos of documents (to include scarch time and
reproduction costs). The parties shall equally spiit the focs of the atbitration and the arbiteators.

11.4 Effect of Termimation,

() Neither party shall bc Liable to the other for damages of any sort resulting solely from

terominating this Agreement i sccordance with its terms.

(b} Any end user licenses already vahidly granted by PN as the effective date of termination shall

not be affectod and shall survive termination.
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11.5 Suryivel. In Lhe event of termination or expiraton of this Agresment for amy reason, Sections 2.1
{provided that Microsoft has paid the applicable License fees set forth in Section 3), 2.2, 2.4(c), 3.2 (10
the extent fees are duc and owing), 4, 8.2, 9, 10, 13, 12 and 13 shall survive termination.

12. LIMITATION OF LYABILYTTES

NEITHER PARTY SHALL BE LIABLE FOR ANY INDIRECT, INCIDENTAL, CONSEQUENTIAL,
PUNITIVE OR SPECIAL DAMAGES, BVEN TF SUCH PARTY HAS BEEN ADVISED OF THE
POSSIBILITY OF SUCH DAMAGES.

13. GENFRAL

13.1 Notices. All notices and requests in connection with this Agreement shall be deemed given as of the
day they are recerved either by messenger, dehvery service, or in the Uniled States of Amesica mails,
postage nrepaid, centified or registered, retom receipt requested, and addressed as foHoovs:

ToPN: To Microsoft:
Networks, Inc. Microsoft Corporation

1111 Third Avenns, Suite 2900 One Microsoft Way
Seatle, WA 93102 Redmond, WA 93052-6399
Atiention: General Counsel Attention:
Phooe: (206) 674-2213 Phone:  (425) 882-3080
Fax: {206) 674-2695 Fax: (4259367329

Capy to:

Microsoft Carporation

One Microsoft Way

Atzotion: Law & Cosporate Affairs
Fax: (206) 935-7408
aor to such other address as & perty may designate porsmant to Lhis notics provision.
5. PN is an independent contractor for Microgofl, and pothing i this

mm“mmmmhmtﬂmﬂip,nm o & joint
venture between the parties.

13.2

13.3 Taxes I the cvent taxes are required to be withheld on payments made ynder this Agreement by any
U.S. (state or federal) or forcipn govenranent, Microsoft nury dednct such taxes from the amoust
owed PN and pay them to tha approprinte taxing smthority. Microgoft skall in tum promptly securs
-and deliver to BN an -official Teceipt for sy tuxes withhald Microsoft vill use teasunable fforts to
minimize such taxes to the axtent pennissible mder applicable law.

13.4 Gowming Law. This Agrcement shall be governed by the laws of the State of Washington 23 though
entered into betwoen Washington remdents sad 10 be performed enmtiroly within the State of
Washngton, and PN consems ¢o jurisdiction snd veane in the stae and federai couns sitting in the
State of Washington. 1n any action or suil to enforce any right or remeady under this Agreemant or to
interpret any provision of this Agreement, the prevailing party shall be entiied 10 recover its costs,
incinding reasonable attomeys® focs.
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13.5 Assipnment mwmum;mmmmumammmm
mmmmmm.wmmmmmwmm
or in,part, without the prior written approval of Microsoft. For purposes of this Agreement, a merger,
consolidation, wmmmbmmmwauam&rwalenfuywlnchm‘sm
mofmwuhmﬁallyanoﬁumzhllbedwmdwbcmmmmlwwever.that
an JPO of PN stock shall not be considered an assignment,

13.6 Construction. [f for amy rcason a court of competent jurisdiction finds sny provision of this
Agresment, or poytion theyeof, to be unenforceable, that provision of the Agreement will be enforced
to the maximom extent permissible 50 a8 10 effect the intent of the parties, and the remaindar of this
Agreement will continne in full force and effect. Failure by either party to enforce any provision of
mmmwwmuumwmmmmnrmammmmx
mmtmmmwwmmmmmmmm“nbe
intexpreted fairly in accordzmce with its terms and without any strict constroction i favar of or
against either party, .

13.7 Eptire Asreement This Agromment does Dot constitute an offer by Microsoft and it shall pot be
effective untll signed by both partics. This Agreement constinues the entite agretiment between the
mmmwmmmwmmﬂmmw
eonromnications. It shall not be madified except by a written agreement daed subseqment 1o the date
amwmmwmm«mmmnwmmmmm
Tepreseqintives.

mmm.mmmmmmmmuammmm
above,

MICROSOYT CORPORATION FROGRESSIVE NETWORKS

 By: By:

Name :_Paul Maritz Name (print): Rob (Raser

Title: Gronp VP, Applicstions & Pistforms Title: CEO
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