END-USER SOFTWARE LICENSE AGREEMENT

hetween
BURST.COM, INC.
500 Sansome Street, Suite 500
San Francisco, California 94111
and
LICENSEE
Company Name: CEQUENT, INC.
Principal Address: 17 Convention Way, Suite 100
Apzheiyn, CA 92802
Contact Pesson: PaulR. King
Phone Number: (714) 7404736

Facsimile Nomber: (1) 7404711

By executing this Agreement, BURST.OOM, INC. ("BurstCom™) and CEQUENT, INC. (“Licensee’™) are agreeing
to a license of certain computer programs in accordance with the tenms and conditions contained in this Agreement.

This Agreement consists of (1) this cover page; (2) the sttached Terms and Conditions; (3) the Program Order

attached as Exhibit A, as well as additional Progrum Ordes acceptzd from time to time with respect to this

. Agreement; (4) a listing of Burst.Com Trademarks attached as Exhibit B; and (5) a description of'l'mmng available
stiached as Exhibit C.

Liemsee:hasread. understands and agrees to the terms and conditions of this Agreement and has duly asthorized the
individual signing this Agreement on its behalf to do so.

BURST.COM,INC. CEQ LINC.

SR —— e

Nam__Mcc/u

{Print Name) (@Print Neme)
Tile____ ¢ & O Title:__ President
Daie 20 .TH» o | Date: __ January 26, 2001
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TERMS AND CONDITIONS

L DEFINITIONS

11

14

15

16

L7

18

“Burstware Conductor™” mezns the computer program included among the Licensed Softwere
that is designed 1o operate an a hardware server end that manages the distribution of audio and/or
video content Grom one or more hardware servers on which the Burstware Sexver software has
been installed to Burstware Players installed on client computers.  Each Busstware Conductar
requires 2 Burstware® License Key configured for the host name or IF address of the compuler on
which the Burstware Conductor is installed.

“Bprstware License Key” means the unique, encrypled software program provided by
Burst.Com {only upon payment of the applicable license fecs) that is designed to prevent use of
the Licensed Software beyond the scope of the license paid for by Licensee by limiting, as
Wnﬂindﬁﬁmbmhummonmbudmmthmw
Connections, the amount of Managed Bandwidth, and the number of Burstware Servers that the
Burstweare Conductor can manage aad the number of copics of the Burstware Conductor that can

. beused. .

“Hurstware Player™*"” means the computer program included among the Licensed Software that
operates on a single-usar cliest computer, permitting that computer to receive and play audio
and/ar video content delivered by the Burstware Server software.

“Burstware Server™" meang the compater program included among the Licensed Software that
stores avdio andfor video conteat and delivers it to client computes for viewing with the
Burstware Player,

“Concarrent Burstware Player Connectlons™ means the number of sinultaneous connections
between Burstware Flayers installed on client computers and Burstware Servers installed on
hardware servers that the Borstware License Key enables the Burstware Conductor to manage
simnultaneously.

“Documentation® means alf materials in ‘written, compater readable or other form containing
information about the Licensed Software that accompany the Licensed Sofiware or that BurstCom
may provide during the term of this Agreement.

o Joensed Software” memns the BurstCom Burstware Conductor, Burstware Server and
Burstware Player software for which Licenses is ranted a license umder this Agreement.

“Manaped Bandwidth” means the tota! bandwidth, measured in megabits per second, used by the
Burstware Server software to deliver andio and/or video coatent to Burstware Players,

2, GRANT OF LICENSE

On the termns and conditions of this Agreement, and upon payment of all applicable license fees, Burst.Com
grants to Licenses and Licensee accepts the non-exclusive licenses and the nestrictions set forth below.

21

License. Burst.Com grants to Licenses a non-exclusive Jicense 1o install and use the
Licensed Software in machine-readable objeci code form only in the configuration and to the
scope identified in the Program Order atached as Exhibit A, or such other Program Order(s) as
Bursi Com might accept stalater dote.

22

Documentathom. Burst.Com grants to Licenses a non-exclusive license to pse the Documentation
in connection with Licensee’s use of the Licensed Software.
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3

23

24

27

Limitation oo Use. Licensce understands and acknowledges that use of the Liceased Softwarz is
controlled by the Burstware License Kzy. Licensee may not use the Licensed Softwars beyond
the scope enabled by the Burstware License Xey provided by BurstCom to Licenste upon
payment of the applicable license fee. The Licensed Sofiware functions as three separate
programs, the Burstware Conductor, Burstware Server, and Bursiware Player, that operale
cooperatively., Licensce may instali and wse only the number of copies of the Burstware
Conductor and Burstware Server soffware specifically enabled by the Burstware License Key
previded 10 Licenses by BurstCom. Licensee may install an unlimited number of copies of the
Burstware Player software for usc by Licensee, provided Licenses docs not seceive any direct
payment for doing $0, but may simulianeously use only the munber of copies of the Burstware
Player specifically enabled by the Burstware License Xey provided to Licenses by Burst.Com.
Licensee may not modify or alter the Licensed Software or Burstware License Key 10 increase the
scope of its use of the Licensed Software. Further, Licensee may not use any device, procest or
computer program that increases, directly or indirectly, the scope of use of the Licensed Software
enabied by the Burstware License Key provided to Licensee by Burst.Com. If Licensee wishes to
increase the scope of its licensed use of the Licensed Software, Licensec must purchase an
additional Burstware License Key from Burst.Com.

Back-Up Copics. Licensos may make one copy of the Licensed Software solely for the back-up
or archival purposes, provided that such copy must contain sl peoprietary notices affixed w or
appearing in the original copy.

. fisfons. Licensee may not modify the
IavaPlatfurmIma'fam("Jl’l“ Muﬂdudmmmndmmmeﬁava package or any
sabpackages of the “java” package), by creating additional classes within the JP1 or otherwise
causing the addition 10 or modification of the classes in the JPI. [n the event that Licensee creates
any Java-relaled AP} and distributes such API 10 others for application development, Licensee
muost prompily publish broedly, an sccurats specification for cuch AFI for free use by all
developers of Java-based software.

Hazardows Enviropments. The Licensed Scitware is not designed or intended for use in online
control equipment in environmenis requiring fail-safe performance, such as the operation of
nuclear facilities, aircrafl communjcation ¢r coatrol systems or life suppoct systems, in which
software failure conld lead to pasonal injury or scvere propaty or cnvirommental damage.
Liceasee wamants that it will not use or allow the use of the Liceased Software for such purposes

Notification of Errors. In the event thal Licensee discovers any ervors, bugs or other imegularity
in the Licensed Software, Licensee shall prompily notify BurstCom of each such error, bug or
irregularity. For the one (1) year pesiod following the Effective Date, Burst Cam will provide
Licensee with all bag fixes and emor corrections that may be developed by Burst.Com for the
Licensed Software.

OWNERSHIP AND USE RESTRICTIONS

1

Ownership.  Licensee ackmowiedges that the Licensed Software, ol enhancements, corvections
and modifications to the Licensed Software (regardiess whether made by Burst.Com, Licenses or
mymedse).uﬂcopmghts. pateals, trade secrets, or trademarks or other intellectnal property
rights protecting o pertaining to any aspect of the Licensed Software (or any eshancements,
cortections or modifications) and the Documentation, are and shall remain the sole and exclusive
property of Burst.Com and, where applicable, Burst.Com's suppliers. This Agrecment does not
convey title o cwaership 10 Licensee, but instead gives Licensee only the limited rights set forth
in Section 2 Burst.Com reserves 3l rights not expressly granted by this Agreement

32

Restrictions. Excapl as expressly set forth in this Agreement, Licenses has no right to use, make,
sublicense, modify, transfer, rent. lease, sell, display. distribute or copy originals or copies of any
Licensed Software or Documnentation, of to permit anyone else 1a do so.

-3.
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36

38

39

Transter. Neither party may assign or transfer its righis onder this Agrecment o€ i rights to the
Licensed Software wilhout the prior written consent of the other panty. Upon any such transfer o
assignment on the part of Licensec, Licensec must transfer all copics of ihe Licensed Software and
Documentation and assignee must agree in writing to all the terms of this Agreement. Upon sny
such transfer or assignment on the part of Burst Com, the Transferee shall honor all the terms of
this Agreemment Notwithstanding the Foregoing, cach party may transfer its rights under this
Agreement without the consent of the other party in connection with » Sale (as defined below) or
change of control of such party; provided however, that the acquiring party shall be bound by the
terms of this Agreement.

“Sale’ ghall mean a merger, acquisiion or consolidation of either party with, into o¢ by any othes
corporation or oarporations, or a sake of all or substantially all of the assets of such party, resulting
in the stockbolders of such pasty immediately prior to sech transaction holding Jess than a majority
of the ocutstanding voting equity secwrities of the surviving corporation in such merger,
consolidation, acmisition or sale of aseats receganization {other than a bona fide equity financing
resulting in proceeds 10 snch party’s capital acoounts).

Licenses shall not remove any patent, copyright or trademnark or other
intellectna) property notices that may appesr on any part of the Licensed Software or the
Documentation.

Trade Secrets. Umammdmmﬂwhmwdmmmmwdefm
contains valusble trade secrets bejonging to BurstCom.  Licensec may not reverse engineer,
unencrypt, decompile, disassemble or otherwise translate the Licensed Softwars or sllow anyons
else to doso.

Andit Riphts. Licensee authorizes Burst.Com or its designee, to audit, daring normal business
hours, Licensee’s records solely 10 the extent nacessary lo monitor eomphm with this
Agrecment and only wpon reasonable prior notics to Licensee.

Notice to Employees and Agents. Licensee will mmymueeﬁauwmm
its employees, agents and others using the Licensed Software under this Agreement that it may not
e used, copied or transfierred in violation of this Agreement.

Licensee acknowiedges that money damages may not be an adequate remady
for any breach or violation of any reguirement set forth in Section 3 of this Agreement and that
any such breach or viclation may leave Burst.Com without an adequate remedy at law. Licensce
therefore agrees that, in addition to any other remedies available at law, in equity or uader this
Agreement, BurstCom shall be eatiled to obtain temmporary, peeliminary ond permancat
injunctive relief, withont bond, from a court of competent jurisdiction 1o restrain any such breach
or violation.

a. SHIPMENT AND PAYMENT

41

Shipment of Licensed Software. Burs.Com shal) ship ai] Licented Software ordered under this
Agreement F.O.B. from Burst.Com’s San Francisco facility, or other point of shipment within the
United States designated by Burst.Can  Risk of Joss or damage 1o copics of the Licensed
Software shall pass to Licensce af the point of shipment. All shipping and in transit insurance
charpes -shall be paid by Licensee. Licensce shall specify in its Program Order the mode of
shipment and/or carrier for each order. In the absence of written instructions from Licensee,
Buret. Com shall determine the carrier and/or mode of shipment.

42

Burst.Com Product Dellvery Schedule and Delays. Although Burst.Com shall use reagonsble
efforts to meet Licensee’s requested delivery schedules for Licensed Software, Burst.Com shall
not be liable for any loss, damage or expense due 10 Jate delivery.

d.

DOCE0CT5900AIT205 0000

CONFIDENTIAL

BURS085412

3p-DEPEX 003929




43 Payment, Licenses shall pay for ali Licensed Sofiware within thirty (30) days afier the date of

Licensee's receipt for such prodects. In addition to all other available rights or remedics,

Burst.Com reserves the right 10 declarc all sums imancdiately duc and payable upon writien notics

10 Licensee if Licensee fails to pay when dve any amounts due under this Agreement or any

. invoice. Interest shall accrue on any amounts not paid when due at an annual rate of the lower of
ten (10) percent or the maximura rate permissitie by law.

44 With the sole exception of taxes based on Burst.Com’s net income, Licensee shall pay ai} sales,
use, excise, value added or othes laxes that may arist out of Licensee's installation or use of the
Licensed Sofiware.

.8, NO PRODUCT MAINTENANCE AND SUPPORT

Licensse is not entitled to any maintensnce or support for the Licensed Sofiware or any upgrades or
enhancements under this Agreement. Licenses may purchase from Bursl.Com maintenance and support pursuant to
the lerms, conditions and pricing of Burst.Com's maintenance and suppori agreement as in effect on the dats of
Licensee's purchase. All upgrades and enhancements made available 1o Licensee shall become part of the Licensed
Scftware and became subject to this Agreement.

[ 8 LIMITED WARRANTY

6.1 Ovwpership. Burst Com warrants that it owns or kas the right =nd suthority to license the
Licensed Software and Documentation to Licensee o the terms and conditions of this Agreement
and o the best of its knowledge the Licensed Software does not infringe the intellectual proparty

rights of any third party.

62 Media_and Documentation. Burst.Com warrants that if the Licensed Software’s media o
Documentation is in @ damaged or physically defective condition al the time it is delivered W
Licensce, and if it is returned to Burst.Com, st Burst.Com’s expense, within mndy(90) days of
delivery, Burst.Com will provide Licensee with replscements at no charge.

6.3 Licensed Software. BurstCom warrants that, in the form defivered w Licenses by Burst.Com,
the Licensed Software shall performn substantially In accordance with the Documentation for
ninety (90) days aRer dellvery to Licensce. Burst.Com's warranty is conditioned upon: (a) theuse
of the Licensed Software in accocdance with the Documentation and other instructions provided
by Burst.Com and shall be null and void if Licensce alters or modifics the Licensed Softlware
without Burst.Com’s prior written approval, does pot use the Licensed Sofiware in accordmoe
with the Documentation and Burst.Com's instructions, or if the Licensed Software fails because of
any accident, abuse or misapplication; and (b) Licensee potifying BurstCom in writing of the
claimed nonconformily within ninety (90) days after delivery of the Licensed Software o
Licenses. As BurstCom's sole liability and Licensee’s sole remedy respecting the Licensed
Software's nonconformance with the limited waimanty set forth in this Section 6.3, Burst Com may
al its option: (i) use reasonable efforts to correct the Licensed Software to make il conform
substantially with the specifications st forth in the Documentstion; (i) replace the Licensed
Software; or (jii) upon retun of the Licensed Software and Documentation to Burst.Com, refund
the license fees paid by Licensee under this Agreement and terminate this Agreement. Burst.Com
DOES NOT REPRESENT OR WARRANT THAT THE LICENSED SOFTWARE WILL
COPERATE PROPERLY WITH OTHER HARDWARE OR SOFTWARE, THAT THE
LICENSED SOFTWARE WILL MEET LICENSEE'S REQUIREMENTS OR EXPECTATIONS
OR THAT OPERATION OF THE LICENSED SOFTWARE WILL BE UNINTERRUFTED OR
ERROR-FREE.

-5.
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7. NO OTHER WARRANTY

EXCEPT AS SET FORTH IN SECTION 6. BURST.COM IS FROVIDING THE LICENSED
SOFTWARE AND THE DOCUMENTATION ~AS IS," AND, TO THE MAXIMUM EXTENT FERMITTED BY -
APPLICABLE LAW, BURST.COM SPECIFICALLY DISCLAIMS ANY AND ALL OTHER WARRANTIES,
CONDITIONS OR REPRESENTATIONS (WHETHER EXPRESS, IMPLIED OR STATUTORY, OR ORAL OR

WITH RESPECT 1O THE LICENSED SOFIWARE OR DOCUMENTATION ENCLUDING
WITHOUT LIMITATION ANY AND ALL WARRANTIES OF MERCHANTABILITY OR FITNESS FOR A
PARTICULAR PURPOSE (WHETHER OR NOT BURST.COM KNOWS, HAS REASON TO KNOW, HAS
BEEN ADVISED OR IS OTHERWISE IN FACT AWARE OF ANY SUCH PURPUSE) WHETHER ALLEGED
TO ARISE BY OFERATION OF LAW, BY RBASON OF CUSTOM OR USAGE IN THE TRADE OR BY
COURSE OF DEALING. BURST.COM ALSQ EXPRESSLY DISCLAIMS ANY’EXPRESS OR IMPLIED
WARRANTY OR REPRESENTATION TO ANY PERSON OTHER THAN LICENSEE. THIS LIMITED
WARRANTY GIVES YOU SPECIFIC LEGAL RIGHTS. YOU MAY HAVE OTHERS, WHICH VARY FROM
STATE/TURISDICTION TO STATE/JURISDICTION.

8 LIMITATION OF LIABHLITY

TO THE MAXIMUM EXTENT PERMITTED BY APPLICABLE LAW, EXCEPT WITH RESFECT TO
BURST.COM'S OBLIGATIONS UNDER SECTION 10, THE CUMULATIVE LIABEITY OF BURST.COM
FOR. ALL CLAIMS OF ANY NATURE RELATED TO THE LICENSED SOFTWARE OR DOCUMENTATION
OR OTHERWISE ARISING FROM THIS AGREEMENT, INCLUDING ANY CAUSE OF ACTION BASED ON
WARRANTY, CONTRACT OR. TORT, STRICT LIABILITY PATENT OR COPYRIGHT INFRINGEMENT OR.
MISAPPROPRIATION OF INTELLECTUAL PROPERTY, SHALL NOT EXCEED THE TOTAL AMOUNT OF
ALL LICENSE FEES THAT LICENSEE HAS ACTUALLY PATD UNDER THIS AGREEMENT. NEITHER
BURST.COM NOR ANY OF ITS RESELLERS, SUPPLIERS OR LICENSORS SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, INDIRECT, SPECIAL, EXEMFLARY OR PUNITIVE DAMAGES.,.
WEHETHER IN CONTRACT, IN TORT (INCLUDING NEGLIGENCE) OR OTHERWISE. OR FOR ANY LOSS
OF PROFITS. LOSS OF SAVINGS, LOSS OF DATA OR LOSS OF USER DAMAGES ARISING OUT OF THIS
AGREEMENT OR THE USE (OR INABILITY TO. USE) OF THE LICENSED SOFTWARE EVEN IF
BURST.COM OR RESELLER, SUPPLIER OR LICENSOR HAS BEEN AWARE OF THE POSSIBILITY OF
SUCH POTENTIAL LOSS OR DAMAGE. IN NO EVENT WILL BURST.COM BE LIABLE FOR ANY CLAIM
BROUGHT MORE THAN ONE (1) YEAR AFTER THE CAUSE OF ACTION AROSE OR SHOULD
REASONABLY HAVE BEEN DISCOVERED. BECAUSE SOME STATES DO NOT ALLOW THE ' 1
EXCLUSION OR LIMITATION OF LIABILITY FOR CONSEQUENTIAL OR INCIDENTAL DAMAGES, THE !
ABOVE LIMITATION MAY NOT APPLY. BECAUSE SOME STATES/JURISDICTIONS DO NOT ALLOW i
THE EXCLUSION OR LMITATION OF LIABILITY FOR CONSEQUENTIAL OR INCIDENTAL DAMAGES, |
THE ABOVE LIMITATIONS MAY NOT APPLY TO YOU. :

9. TERMINATION

Without prejudice to apy cther rights it may have under this Agreement or & law or equity, Burst.Com may
terminale this Agreemeat if Licenses commils a material breach of this Agreement and such breach is not cured
within 30 days of written sictice thereof, Licensee may terminate this agreemnent for any reason upon 30 days .
written notice 1o Busst.Com. Upon termination of this Agreement for any reason, Licensee will immediately !
discontiaue use of the Licensed Software, desroy or-retum to Burst.Com all copies of the Licensed Software and
Documentation in whatever form they exist, including all back-up copies, and certify wn wrting lo BurstCom that
all copies have besea destrayed. |

10. INDEMNIFICATION

|
. |
The Licensed Software is intended for use only with properly liceased media, content, and content crealion i
T001s. 21 is LICCTI50e 5 [esponsibility 10 ascertain whethes any copyright, patent Or oihor fiocniscs &1¢ nccessary and (0 |
obtain eny such licenses 10 sesve andlor create or compress such media and content.  Licensee agroes 1o Lransmit
and/or compress only those materials for which it has the necessary patent, copyright or clher permissions, Licenses
and/or clearances. Licensee agrees to hold hanmiess, indemnify and defend Burst.Com, ils officers, directors and

Y =
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employees, from and against any losses, damages, fines and expenses (including attorneys’ fees and costs)y arising
out of or relating 1o any claims that Licenste has encoded, compressed, copicd or tunemitted any materials (oher
than materials provided by Buorst.Com) in cotmection with the Licensed Software in violation of another pany's
rights or io violation of any Jaw. 1f Licensee is imporiing the Licensed Softwase from the United States, it shall
. indemnify and hold Burst. Com harmless from and against any import and export dutics or other claims arising fiom
such importation. BureiCom shall indernify, defend and hold harmless Licensee from any and all liabxlsry, loss,
“claim, lawsuit, md:m;euupumwham(mcmﬁng reasonable attorneyt” fees and court costs) arising out
of, incident to of in any manmer occasioned by Burst.Com's breach of the representations and warranties conained
in Section 6.].

If Burs!.Com receives nolice that the Licensed Software allegedly infringes any third party imtellectual -
property rights, Burst Com shall, at its option: (i) obtain a license penmitting continved use of the such infringing
clement; (i) modify the infringing elament 10 perform its intended function withowt infringing such third party
intellectual property rights; (iil) substituts software of comparable functionality and performence; and/or (iv) contest
such allegation. In the event Burst.Com is unable within a reasonable period of time to obtain a Ecense, make such
modification or Subsdrtion, elects not to contest, or is msnccessful in coniesting, such allsgation, this Agreement
wil} terminate and Licensee shall destroy the Licensed Software or return the Licensed Software, 2s well 15 any
copics (o Burst.Com and Burit.Com shall pay to Licensee the net book value for the Licensed Sofi ware determined
in accordance with generally accepied accounting principles. Notwithstanding anything 10 the coatrary herein,
.Burst.Com shall indemnify, defend sad hold harmbess Licensee froen any ead a1 Jiability, Joss, claim, lawsit, cost,
damage or expense whatsoever (inchuding reasonable sttorneys® fees and court coets) arising out of or in connection
with any third party claim that the Licensed Sotware infringes third party intellectual property rights.

n, CONFIDENTIALITY

1Ll Confiderwial Information, “Confidential Informarion™ shal! include the terms of this Agreement -
and all business, fnancial, technical and otha information of & pariy marked or desipnated by
such party s “confidential” or “moprietwry”, or information which, by the nature of the
circumstances surrounding the disclosure, ought in pood faith 1o be treated ag confidential;
provided that isformation shall not be considered Comfidentiad Tnformation of a pasty if it can be
shown that such infonmaton: (i) is knowe to the recipient on the date indicated on the cover page
of this Agreement directly or indirectly from & source other then one having an obligation of
confidentislity to the providing party: (ii) bereafier becomes known (iadependently of disclosure
by the providing party) to the recipient direcily or indirecily from a source other than one having
an obligation of confidentiality to the providing party; Gil) becames publicy kuown or othewise
mtobemnﬁdmtnl.acq:ﬂmnghnhud:oﬂhuAmthythsmdwmuﬂv)m
independently developed by the recipient without use of Confidential Informa

112  Protection of Confidentis] Ioformation. The parties recognize that, in connection with the
performance of this Agreement, each of them may disclose to the other certain of its Confidential
Information, including the creation of materials and the development of 1echnology and techniques
that ore not generally known in the indostry. The party receiving any Confidential Informaticn of
the other party agrees lo maintain the confidential status of such Confidential Information and not
to use any such Confidential Information for any purpose other than the purposes for which it was
ongmallydwdosedtothemngpatymdnouodisclowanyofwd;Conﬁdennalhfumnm
1 any third parcy, except as otherwise expressiy authorized hereunder. .

113 Permitled Disclosure. The parties acknowledge and agree that each may disclose any given
Confidential Information: (i) as required by law or generally sccepted acconnting practices; (if) on
a “necd-to-know”” basis to their respective directors, officers, employees. attorneys, accountants
and offier advisors or indcpendent contractors, who have entercd im0 a wriften agreement
mnuwmhummndmwatmsmm-bmammmmm
of (@} Connocion with dispuics of liigation Detween the parties thal relaies 10 such
Confidential Information and each party chall endeavor w0 Yimit disclosure to that purpose. The
terms of this Agreement may be disclosed by either party under £n obligation of confidence to a
third party solely in connection with a boma fide acquisition, financing, merger or simifar

-7
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114

rransaction involving such party and such thind party.

Applicability. “The foregoing vbligations shall apply 10 directors, employees and represcatatives
of the parties and any othes person lo whom the parties have delivered copies of, or permitted
access to, such Confidential Information, and each party shall advise each of the above of the
obligations set forth in this Section 1.

12, GENERAL TERMS

12.1

122

124

1.6

127

Expori Regulations. The Licensed Software and Documentation, inciuding wchnical dat, is
subject to U.S. export control lawe, including the U.S Ezxpart Administration Act and its
associated regulations, and may be subject to export or import regulations in other countries.

Licensee agrees o comply stricily with all such regulations and acknowledges that # has the |

responsibility to obtain licenses lo expost, re-expart, or import the Licensed Software o
Documentatinn. Neither the Software aor Docomentstion may be downloaded, or otherwise
exported or re-exporied (i) into, or to 8 national or resident of Cuba, Iraq, Iran, North Xores,
Libya, Sudan, Syria of any country to which the ULS. has embargocd goods; or (i) to enyons on
the US. Treasnry Department’s Nst of Specially Designated Nations or the U.S. Comumerce
Department™s Table of Denial Orders. By installing or using the Licensed Software, Licensee is
warranting that it is pot located io or under the control of, or a national or resident of any sach
country or an any such list,

U.S. Government Restrictions. The use, duplication or disclosure by the United States
Government of the Licensad Software and Documentation is subject to the restrictions as set forth
in the Rights in Tectmical Data and Computer Software Clauses in DFARs 252.227-701 3(e)( 1){ii)
and FAR 52.227-19(c)

Governing Law and Forum. This Agreement shall be governed by and construed 1n accordance
with the laws of the State of California and the Uhnited States without reference to conflicts of laws
principles. Both parties consent 1o the exclusive junsdiction end veave of the federal and staie
mmhh;hﬂwnw,wmmmdmﬁmmgmm
Agrecment.

Attorneys' Fees 1f any ection at law or in equity is necessary to enforce or interpret the terms of
this Agreement, the prevailing party shall be entitled o recover fram the Josing party its
‘Teasonable attoruey's fees, costs and necessary disbarsempents in addition to any other relief 1o
which such party may be entitled.

Complete Understanding. This Agrecment constitutes the entire agreement between the parties
with respect to its subject matter and supersedes and replaces afl prior or contemiporancous
understmdings or agreements, writien or oral, regarding its subject matier, No amendment 1o o
modification of this Agreement will be binding unless in writing and signed by duly authorized
representatives of both Burst.Com and Licensee,

Survival. The following provisions of this Agreement shall surviwe termination of this
Agreement, along with any other terms which by their natere require sirvival: Sections 1, 3 and
612

Absence of Thixd Party Beneficiaries. Unless otherwise expressly provided, no provisions of
this Agteemnent are intended o shall be construed w confer upon or give 10 any person other than
Burst.Comn and Licensee any rights, remedics or other bencfits under or by reason of this
Agreement.

128

Disclahner of Azency. The sole relationship between the parties pursuani to this Agreement shall
be that of ficensor and licensee. Neither party is authorized or empowered to act as agent or kegal

.
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1%.10

1211

12.12

12.13

representative for the other for any purpose and shall not on behalf of the other enter ino any
contract, warranty or repressntation as 1o any mater. Meither party shall be bound by the acts or
conduct of the other, ormagmu.mdnathm;hmdadlbemamedasduﬁnglpummp
of joint venture,

No Walver. Neither party shall be deemed, by any act of omission, to have waived any of ils
rights or remodies hereunder unless such waiver is in writing and signed by the waiving party, and
then only to the extent speciically st forth in such writing. A waiver with reference 1o one event
shall pot be construed s continuing or a5 a bar to or waiver of say right or remedy as o a
sabsequent event.

Headinps. The scction beadings used in this Agreement arc intended for convenience onfy and
shall not be deemed to modify, Jimit or supersede any provision.

Severability. In the event that sny provision of this Agreement is found 1o be invalid, iltegal or
vnonforceable pursuant w0 judicial decree or decision, the remainder of this Agreement chall
remain valid and enforceable acconding ta its terms.

Nofices. Any notice or other communication to be givens hereunder shall be in writing and shall
be (23 elecied by the party giving such notice) (i) personally delivered; (i) sent by postage prepaid
registered sirmed], return veceipt requested; (iii) seat by facsimile m&eonﬁmeduwpl.w
(i¥) deposited prepaid with an intemationally secognized overnight delivery service. Notices shall
Mdﬁmwﬂwmﬁﬁwmgfmﬁ:mmmweﬁwﬁwwtw&m Either
party may change its address for purpases hereof on ot less than five (5) daya prior notice o the
other party.

Comterparts. This Agreement may be execnied in any munber of counterparts, admfwhu:h
mmludmm-mmﬂMWMImwmmmdﬂHmmmn .

* Burstware, Instant Video, Barstwars Server, Burstwers Gmducm‘.—-!um Player, “Faster Than Real Time,” Burs:ald, Bars'-

Enabled,

by Burstware, and “Why Stream Whea You Can Bumsi?’ we regisiered adenmrks o tmdemarks of

Buret.Com, Inc., in the United States and other countries. Use of this softwars may slso be protectad by one or more of the
following U.5. pateats: 4,963,595, 5,057,932; 5,164,839; 5,262,875; 5,440,334, 5,710,970, 5,963,202, 5,978,567, and 5,995,705,
Additional U.S. patents peadiag.  Iniemational pasestis and patents pending may also be spplicable in their respective countties.
Sun Microsystems, Java, and all Java-based tradeznarks and Jogos are wademarks or regisiered ademarks of Sun Microsystems,
Inc. in the United States and cther countries.

All contents Copyright © 1998-2000 Burst. Com, Inc. Al rights reserved.
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EXHIBIT A
Pricing Scheduie

Initial License Fee: $50,000.00 (ncludes a licence for 1,500 clients)

Initia) License Fee Payment Schedule:

$10,000 upon signing of this document by both parties

$20,000 &0 afier the date of signing of this document by both parties.
$20,000 90 after the date of signing of this document by both panies.

‘ Price for Additlenal Clients:
No. of Clients Per Chient Price
1,500 - 5,000 $25.00/ per client
5,000 - Y0.000 3$20.00¢ per client
. 10,000 - 15,000 $15.00Vper cl:umt
" 15,000 - 20,000 $10.00/per client

Software Maintenance and Technical Suppert: 18% of the purchase price of the clients annually
(ie. $50,000 x1 8% = $9,000.00/per year.

The purchased client licenses may be spread across multiple servers and multiple locations.
Burst.com will issue the license keys based npon notification by Cequent of the deployment location and number of
clients. L S,

=- 10
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EXHIBIT B

Instamt Video®
Burstware®

Burstware Conductor™
Busstware Server™
Burstware Player™

“Faster Than Real Time'™
“Why Strearn When You Can Burst7™
Burst Enabled™

Burst Hosting™

burst com™

burst.com & Design™
Burstware & Design™
‘Burstware Bridge™

Empowered by Borstware™

-H.
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AMENDED
EXEIBIT A

Pricing Schedule
Initisk License Fee: $50,000.00 (includes & licease for 1,500} clients)
Inltial License Fee Payment Schedule: {smended)

$10,000 previously paid to Burst.com, Inc.
$6,000.00 to be paid oz Avgust |, 20001
$6,000.00 to be paid on September 1, 2001
$6,000.00 ta be paid on October 1, 20001
$6,000.00 10 be paid on November 1, 20001
$6,000.00 to be paid or December 1, 20001
$10,000.00 1o be paid on January 1, 20001

Price for Additlonal CHents:

i Pex Client Price
1,50€ - 5,000 $25.00/ per clicnt
5,000 - 10,000 $20.00/ per client
10,000 ~ 15,000 $15.00¢ per client
15,000 — 20,000 $10.00/ per clicat

Softwate Maintenance and Technical Support: Iﬂ%ofdnpmdnsepnoenfﬂwchem: anmually
(ie. 350,000 x 18% = $9,000/per year.

The purchased client licenses may be spread across multiple servers and multiple locations

Bursteom will issec license keys based upon antification by Cequent of the deployment location end

number of clients.
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