CONFIDENTIAL

For Discussion Purposes Only
Draft Dated February 21, 2003

MICROSOFT AND MUSICNET WINDOWS MEDIA
PROMOTION AGREEMENT

This Micresoft and MusicNet Windows Media Promation Agreement (“Agreement™) is made and
entered into by and between Microsoft Corporation, a Washington corporation (“Microeseft™) and
MusicNet, a corporation, jocated at
(“Company™), as of the date signed by the last signatory hereof (“Effective Date™).

Recitals

Company desires to obtain support from Microsoft for its use of Windows Media technologies in
connertion with Company’s products and services. Microsoft is willing to provide such support subject
to the terms and conditions of this Agreement.

Agreement
1. DEFINITIONS

1.1. “MusicNet Content” means the audiovisual content made available by Company to end users
via online systems. Such content includes, without limitation, music obtained by Cormnpany from
major and independent record labels, such as Warner Music Group, BMG Entertainment, EMI
Recorded Music, Sony Music Entertainment, Universal Music Group, Zomba, Ritmoteca and
Sanctuary.

1.2, “NDA™ means the nondisclosure agreement between Company and Microsoft exccuted
November 15, 20002.

1.3. “Third Party Encoding Provider(s)” means one or more content encoding service providers
selected by mutnal agreement of the parties.

1.4. “Windows Media Formats” means the Windows Media 9 Series formats developed by or for
Microsoft for authoring, storing, editing, distributing, streaming, downloading, playing,
referencing, or otherwise manipulating content and used by Windows Media Technologies.

1.5, “Windows Media Technologies” means the currently shipping (and updates thereof), or
otherwise specified versions of, the Windows Media Player, Windows Media Server, Windows
Media Encoder, Windows Media SDK and all its sub-components {including but not limited to,
the Windows Media Formats SDK), and related comtent creation tools that Microsoft may
choose, solely in its discretion, to release as part of the Windows operating systems. For
purposes of this Section, “Windows Media Encoder” means the current version (and Updates
thereof supported in the SDK during the Term) of Microsoft’s Windows Media Technologies
real-time encoder.
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COMPANY OBLIGATIONS

2.1. Content Encoding and Encryption. Within sixty (60) days of the Effective Date, Company
will (a) encode 150,000 tracks of MusicNet Content into Windows Media Formats and (b)
encrypt such content using version 7.1 of the Windows Media Rights Manager. Company may,
but is under no obligation to, use a Third Party Encoding Provider to perform the foregoing

oblipations.

2.2, Availability. Within 60 days of the Effective Date and thereafter throughout the Term,
Company will make each Windows Media Format version of the MusicNet Content available on
a download and/or streaming basis to third party distributors of MusicNet Content and/or end
vsers via the Company web gite located as of the Effective Date at
(“Company Web Site”). Company may in its sole discretion
charge a fee for users to download andfor stream such MusicNet Content.

MICROSOFT OBLIGATIONS.

3.1. Payment to Company. In consideration of Company’s obligations hereunder, Microsoft shall
pay Company Two Hundred Thousand U.S. Dollars ($200,000) in two equal payments as
follows:

(2) One Hundred Thonsand U.S. Dollars ($100,000) within thirty (30) days of the Effective
Date; and

(b) One Hundred Thousand U.S. Dollars (£100,000) within thirty (30) days of receiving notice
from Company that 150,000 tracks of MusicNet Content is available via the Company Web
Site in Windows Media Formats.

3.2. Reimbursement to Company. Microsoft shall further reimburse Company up to Fifty
Thousand U.S. Dollars ($50,000) for amounts paid by Company to acquire Microsoft 2003
Servers during the Term. Microsoft shall reimburse Company for such cxpenses within thirty
(30) days of receiving documentation from Company substantiating such acquisition.

3.3, Sole Obligation. For the avoidance of doubt, Microsoft’s’ sole obligation to assist Company in
the deployment and use of Windows Media Technologies, including without limitation the
encoding of MusicNet Content, is to pay Company as set forth herein. Company shall be solely
responsible for payments to third party vendors or contractors, including any Third Party
Encoding Provider.

PROMOTION AND PUBLICITY

4.1. Promotion by Company. Throughout the Addendum Term, Company will describe and
promote Windows Media Technologies and Windows Media Formats to potential and current
Company customers and suppliers as a recommended streaming and downloadable media

platform and format.
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472. Link Logo Usage. Beginning ou the Effective Date and continuing thereafier throughout the

Termn, Company shall mclude on the Company Web Sitc pages containing or providing access to

or relating to streaming and downloadable media a prominent “Get Windows Media Player” link

i logo (“Link Loge”), in accordance with Microsoft's then-current policies set forth at
hltp:Ifwww.microsoft.com!windowsiwindowmnediafcreatefWWlogo.asp#Guidelinss.

4.3, Press Release. The parties shall issue an initial joint or a coordinated press release regarding the
subject matter of this Agreement within 30 days after the Effective Date with content mutually
acceptable to both partics. Company agrees that it will not release or approve any press release
regarding the matters contemplated herein prior to such joint press release.

5. CONFIDENTIALITY. Each party expressly undertakes to retain in confidence the terms and conditions
of this Agreement and all confidential information and know-how transmitted in connection with this

Agreement in accordance with the NDA.

6. TERM AND TERMINATION.

6.1, Term. This Agreement commences on the Effective Date and expires two {2) years thereafier,
unless terminated earlier as set forth below.

6.2. Termination. Either party may suspend performance and/or terminate this Agreement
immediately upon written notice at any time if: (2) The other party is in material breach of any
material provision of this Agreement, other than those contained in Section 5 and fails to cure
that breach within thirty (30) days after written notice thercof; or (b) Either party is in material
breach of Section 5.

7. NONEXCLUSIVE RELATIONSHIP. The parties expressly agree that the relationship established under
this Agreement is nonexclusive. Nothing in this Agreement shall be deemed to prevent Company from
supporting or promoting any other strcaming and downloadable media formats or associated platform
technologies in the MusicNet Content or the Company Web Site nor from permitting Company customers
to change product configurations or use other options in order to support solely other streaming and
downloadable media formats or. associated platform technologies in conncction with the MusicNet
Content or the Company Web Site.

8. NOYICES. Al notices and requests in connection with this Agreement shall be in writing and shall be
deemed given as of the day they are received either by messenger, delivery service, or in the United States
of America mails, postage prepaid, certified or registered, return receipt requested. Amy such notices to
Company shall be sent to the address set forth below:

[Address:

Phone:
Fax:

Any such notices to Microsoft shall be addressed as follows:
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Address:
Microsoft Corporation

ﬁge Microsoft Way
nd, WA 98052-6399
Attention: VP Digital Media Division

Phone:; (425) 703-5404

Fax:  (425) 936-7329

(Copy to: Law and Corporate Affairs
Microsoft Corporation

One Microsoft Way

Redmond, WA 98052-6399
[Attention: Law & Corporate Affairs
Phone: (423) 832-3080

Fax:  (425) 936-7409

Copy to: Digital Media Division
Microsoft Comporation

One Microsoft Way

Redmond, WA 98052-6399
Attention: Business Development
A dministrator

Phone: (425) 703-5404

Fax: {425) 936-7329

or to such other address as a party may designate pursuant to this notice provision,
9, GINERAL

9.1.  Assignment. Company may not assipgn this Agreement, or any rights or obligations hereunder,
whether by operation of contract, law or otherwise, except with the express written consent of Microsoft,
and any atternpted assignment by Company in violation of this Section will be void. For purposes of this
Agreement, an “assignment” by Company under this Section will be deemed to include, without
Limitation, each of the following: (a) a change in beneficial ownership of Company of greater than twenty
percent (20%) (whether in a single transaction or series of transactions) if Company is a partnership, trust,
limited liability company or other like entity; (b) a2 merger of Company with ancther party, whether or not
Company is the surviving entity; (c) the acquisition of more than twenty percent (20%) of any class of
Company’s voting stock {or any class of non-voting security convertible into voting stock) by another
party (whether in a single transaction or series of transactions); or {iv) the sale or other transfer of more
than fifty percent (50%) of Company’s assets (whether in a single transaction or series of transactions).
In the event of such assignment or attempted assignment by Company, Microsoft may, but is not
obligated to, immediately terminate this Agreement.

9.2.  Dispute Resolution. This Agreement will be construed and controlled by the laws of the State of
Washington, and Company consents to exclusive jurisdiction and venue in the federal courts sitting
King County, Washington, unless no federal subject matter jurisdiction exists, in which case Company
consents to exclusive jurisdiction and venve in the Superior Court of King County, Washington,
Company waives all defenses of lack of personal jurisdiction and forum non-conveniens. Process may be
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served on either party in the manner authorized by applicable law or court rule. In any action or suit to
enforce any right or remedy under this Agreement or to interpret any provision of this Agreement, the
prevailing party will be entitled to recover its reasonable attorneys® fees, costs, and other eXpenses.

93.  Waiver. Failure by either party to enforce any provision of this Agreement will not be deemed a
waiver of future enforcement of that or any other provision.

94 Construction. If for any reason a court of competent jurisdiction finds any provision of this
Agreement, or portion thereof, to be unenforceable, that provision of the Agreement will be enforced to
the maximum extent permissible so as to effect the intent of the parties, and the remainder of this
Agreement will continue in full force and effect. Each party acknowledges that no other party, or any
agent or atiorney of any party, has made any promise, represeniation, or warranty whaisoever, expressed
or implied, not contained herein, concerning the subject matter hereof, 1o induce it to exccute this
document, and each party acknowledges that it has not executed this document in reliance on any such
promise, representation, or warranty not contained herein. This Agreement has been jointly drafted by the
parties following negotiations between them and their respective counsel. It will be construed according
to the fair intent of the language as a whole, and not for or against either party.

9.5.  Counterparts. This Agreement may be signed in counterparts with the same effect as if the
signamres to each counterpart were upon a single instrument. All counterpants shall be deemed an
original to this Agreement.

9.6.  Entire Agreement. This Agreement does not constitute an offer by cither party and it shall not
be effective until signed by both parties. This Agreement and the NDA constitute the entire agreement
between the parties with respect to the subject matter hereof and merges all prior and contemporancous
communications. This Agreement shall not be modified except by a written agreement dated subsequent
to the date of this Agreement and signed on behalf of Company and Microsoft by their respective duly
authorized representatives.

IN WITNESS WHEREOF, the parties have entered into this Agreement as of the Effective Date.

MICROSOFT CORPORATION ‘ COMPANY _
By: l By:
Name (print): Name (print):
Title: Title:
Date: Date:
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