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Microsoft's OEM Agreements Do Not Limit OEMs’ Ability To Promote and

Microsoft News Distribute Non-Microsoft Web Browsing Software.

Products & issues

Legal News BO1. Plaintiffs contend that Microsoft’s OEM license agreements are exciusionary
international News because they improperly “Hmit[] the ability of OEMs to prormote other
browsers, or to substitute other browsers for IE.” (Fisher 1 146; see generally
Consumer News Warren-Bouiton 9 121-33; Fisher 91 144-52.) Plaintiffs also challenge the
provisions of Micrasoft’s OEM license agreements that Himit the ability of OEMs
Corporate Info to modify the nitlal Windows startup sequence without Microsoft’s
Investor Relations permission. {(Warren-Boulton Y 121-28.)

802. Ouring their case-In-chief, plalntiffs presented no testimony from an OEM

Community Affairs whness regarding Microsoft’'s OEM license agreements, relyng instead on

Microsoft Research testimony from their economists and on anecdotal testimony from Netscape’s

Events Barksdale. (Soyring of IBM worked on the software side of IBM as opposed to
the IBM PC Company.) During the rebuttai phase of the tral, plaintiffs

Image Gatllery presenfed testimony from Garry Norris of 18M, who worked in the 1IBM PC

Exec Bios/Speeches Company from March 1995 until March 1997, (June 7, 1999 A M. Tr. at 5-6
Norris).

Board of Birectors BO3. E)uring }MJicrosoft’s case-in-chief, Joachim Kempm, a Microsaft senior vice

Bill Gates Web Site president, and John Rose, a Compag senior vice president, testifled about

Microsoft's OEM license agreements. (Kempin § &; Rose § 3.) Kempin is in

Essays on Technology charge of Microseft's OEM sales group and, in that position, has been

Executive E-Mail responsible since at least 1991 for licensing all Microsoft products through the
OEM channel. (Kempin 99 1-2.) Although pilaintiffs contend that Kempin's
Archives by Month: testimony was "evasive, inconststent, and not believable” (Pls.’ Proposed

findings § 191.5), none of the portions of Kempin's testimony cited by

. plaintiffs supperts that content:on. Rose was responsible for Compag's

Top Stories Desktop Division fram 1993 until June 1996 and, at the time he testified, was
responsibie for managing Compaq's relationship with Microsoft. (Rose 9 3.)

Press Releases

A. Microsoft's OEM License Agreements Generatly

804. OEMs play 2 central role in distributing Microsoft’s operating systems to
customers. (Kempin 1 73.) Indeed, Microsoft distributes the vast majority of
copies of Windows 95 and Windows 98 to customers through the OEM
channel. (Kempm 9 73,) In total, Microsoft works directly with more than 500
so-calied “royalty" OEMs that have entered into lcense agreements with
Microsoft for Windows, and works indirectly with another approximately
80,000 smaller OEMs that purchase packaged coples of Windows from
distributors. (Kempin 1 74; Feb. 24, 1999 P.M, Tr, at 41 (Kempin).} Plaintiffs
chalienge Microsoft’s hicense agreements with the more than 500 so-called
"royalty" OEMs.

B05. Microsoft’'s OEM license agreements do not unreasonably limit OEMs’ ability to
distribute and promote competing Web browsing software. As Kempin
testified, OEMs are free to install any non-Microsoft software they want on
their computers, including Netscape's Web browsing software. (See Kempin
14 8, 15-24.) Plaintiffs do not challenge tius fundamental (indeed dispositive)
point. Microsoft's OEM license agreements aiso give OEMs the ability to
promote competing Web browsing software and differentiate therr machines
from thase of their competitors. (Ses Kempin 99 10, 36-51.)

Plaintiff's Exhibit
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1. OEMs’ Ability To Instatl Non-Microsoft Software

Microsoft's OEM hcense agreements, which are only one year in duration, do
not require OEMs to preinstall Microsoft aperating systems on all of their
computers. (DX 2580 (Ransom Dep.) at 42-43; Jan. 12, 1999 P.M. Sealed Tr.
at 55 (Fisher); June 23, 1999 P.M. Tr, at 67-73 (Schmalensee).) In fact,
witnesses from major OEMs testified that they have evaluated, and continue
to evaluate, altematives to Microsoft’s operating systems. {See, e.g., DX
2566 (Dunn Dep.) at 36-38; DX 2580 {Ransom Dep.) at 40.) They also
testified that if they perceived substantial consumer demand for non-
Microsoff operating systems, they would preinstall those operating systems
on their computers. {Rose 14 16-17; Feb. 19, 1999 A.M. Tr. at 48 (Rose); DX
2580 (Ransom Dep.) at 40; GX 1462 (von Holle Dep.) at 19; see also Pls.”
Proposed Findings 1 15.1.1(iv).)

DEMs are frea to add whatever software they like to computers they ship with
wWindows. (Kempin 1 6, B, 17, 24, 45; Schmalensee T 355-59; June 21,
1999 A.M. Tr. at 41-42 (Schmalensee).) In particuiar, Micresoft has never
Hmited OEMs’ abllity to preinstall non-Microsoft Web browsing software on
their computers and to make it the default Web browser. (Kempin 1% 6, 45;
Feb. 26, 1999 A.M. Tr. at 5 (Kempin); DX 2649; DX 2560 (Brownrigg Dep.) at
$5; DX 2574A (Kanickl Dep.} at 76-77 (sealed); DX 25B0 (Ransom Dep.) at
42~-43; DX 2597A (Von Holle Dep.) at 134 (sealed).)

OEMs are also free to place an icon for non-Microsoft software directly on the
Windows desktop and include it in the Windows "Start” menu— the primary
means of launching applications in Windows— thereby making it quick and
easy for cystomers to access that software with the click of @ mouse. (Kempin
11 8, 17, 24, 45; Schmalensee 1§ 355-56; Chase § 173; Feb. 26, 1999 A M.
Tr. at 5 (Kempin); June 21, 1999 A.M. Tr, at 41-42 (Schmaiensee); DX
25744 (Kenicki Dep.) at 99-100 (sealed)); DX 2575 {Kies Dep.) at 82.)
Platntiffs do not dispute these fundamental facts.

Indeed, the testimony of Rose of Compag and Norris of IBM confirms that
OEMs are free to instail whatever software they like on their personal
computers. Rose testified that Compaq’s license agreement for Windows does
not "prevent Compaq from nstaliing other software programs, including
Netscape's web browsing software, on Compag’s computers and displaying
icons for those programs on the Windows default desktop and Start

menu.” {Rose Y 33.) According to Rose, Compag takes full advantage of that
freedom. (Rose | 40.) Norris similarly testified that IBM's license agreement
for Windows does not prevent IBM from adding icons to the Windows desktop
for nen-Microsoft software and listing such software 0 the Windows Start
menu. (June 9, 1999 P.M. Tr, at 52-53 (Norris).)

The Windows desktop, as designed by Microsoft, typically includes only seven
Microsoft-supphed icons, which occupy only a small amount of space on the
left-hand side of the screen. (Kempin 4 12; Schmalensee 1 361; DX 2163.}
Consequently, plenty of room on the Windows desktop (approximately 85%)
is avaliable for OEMs to add literally dozens of additional icons for non-
Microsoft software. (Kempin § 19; Schmalensee §§ 355-56.) At a minimum,
there is sufficient room on the standard Windows desktop for an OEM to place
more than forty icons for non-Microsoft software. {Schmalensee 9§ 358.)
Schmaiensee explained:

On the lowest-resolution screen, there is room for about 49 icons of the
standard Windows size, Microsoft requires that QEMs carry about 7 1ICONS,
leaving space for roughiy 42 more icons. OEMs therefore have 85 percent of
the Windows desktop available to them. If they use a hlgher resclution screen
setting— as wvirtually ali new computers are capable of doing— the amount of
space available yumps dramatically.

(Schmalensee 4 361).

A wvislt to any computer retailer readily establishes that OEMs take full
advantage of ther freedom to install non-Microsalt software on their
computers, (Kempin 1 6.) In fact, new personal computers today typically
come with a great deal of nan-Microsoft software. (Kempin 1 6.) OEMs decide
what software to premstall on their machines based on their assessment of
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consumer demand (as well as the cost of licensing that software). {(Kempin
11 8, 21.) As a general matter, if an QEM believes there is sufficient
consumer demand for particular software, it will premstall that software on its
machines, regardiess of whether a feature of Windows provides the same or
simdar functionaiity. (Kempin § 21.) Indeed, plaintiffs admit that "{blecause
competiticn among OEMs Is intense, they respond ta consumer

demand." {Pls.” Proposed Findings 9 15.1.1.)

With regard to Web browsing sofiware, the evidance— nciuding a Netscape
internal anaiysis— shows that, If Netscape's Web browsing software were of a
higher guallty than Microsoft's, or If OEMs perceiwved substantial consumer
demand for Netscape’s Web browsing software, they would be more hkely to
preinstall it on their computers. (DX 2580 (Ransom Dep.) at 41-42; DX B12
at NSMS 64003 {Netscape analysis of Compaq’s use of Web browsing
software concluding that Netscape would need to use “clever marketing and
sales tactics” to "convince Compagq that [Netscape] had quatity parity with
Microsoft” in delrvening an HTML-based desktop like the one in Internet
Expiorer 4.0).)

In his written direct testimony, Fisher asserted, without any basis, that
Micrasoft's OEM license agreements "ensure[] that IE is the only browser an
most PCs shipped by OEMs." (Fisher 4 152 (emphasis in original) )} But when
later confronted with evidence estimating that 22% of QEMs are shipping
Netscape's Web browsing software, Fisher conceded that Barksdale's
testimony— that Netscape was "basicalty out of the OEM channel— was an
"exaggeration.” (June 3, 1999 A.M. Tr. at S8 (Fisher).}

In fact, the evidence shows that most leading OEMs today preinstall non-
Microsoft Web browsing software on a large portion of their new machines.
(Kemgin § 6, DX 2649 {internal IBM memorandum noting that Microsoft
impesed "no restriction on bundling other browsers” and that IBM's "Aptiva
line {as well as the Thinkpad and Commercial Desktop lines) carry both IE
and Navigator™).) OEMs do so notwithstanding the fact that Windows 55 and
Windows 98 already provide Web browsing functionality. (Kempin 1 21.)
More specificaliy, the evidence establishes that major OEMs such as Compaqg,
Gateway, IBM, Fuptsu, Hitachl, Sony, Packard Bell/NEC, Acer and Hewlett-
Packard currently preinstall Netscape's Web browsing software on certain of
their machines. (Kempin § 21; Feb. 18, 1999 A_M, Tr. at 57-58, 67, 69
(Rose); Feb. 19, 1999 A.M. Tr. at 49-50 (Rose).) Although plaintiffs note that
Compaq began premstalling Netscape Navigator on its Presario computers in
January 1999 (see Pls.’ Proposed Findings 9 380.3.1.1 {referring to
"Cempagq's mid-trial loading of Netscape Navigator”)), they introduced no
evidence that Compaq’s detision to do so had anything to do with the trial of
this action. In addition, OEMs such as Compaq, Sony, Acer and Hawlatt-
Packard recently have begun installing a shelt browser developed by a
company called Encompass that rehies on the Internet Explorer tomponents of
Windows. (Kempin ) 22; Rose Y 34; Feb. 19, 1599 A.M. Tr. at 50 {Rose}; DX
2564 {Decker Dep.) at 138-39.) In fact, plaintiffs do not dispute that "a
number of OEMs install multiple browsers.” (Pls.’ Proposed Findings ¢ 185.2.)
What is more, OEMs are free under their license agreements with Microsoft to
make Netscape Mavigator or any other Web browsing software the “default”
Web browser an their machines that launches automatically when a user
nvokes Web browsing functionaiity through various means., {Kempin 1 45;
Chase 9 173; Feb. 26, 1999 AM. Tr. at 5 {Kempin); June 4, 1999 P .M. Tr. at
18 (Fisher}; DX 2560 (Brownrigg Dep.} at 54-55; DX 25744 {Kanicki Dep.) at
76-77 (sealed).)

Plaintiffs suggest that OEMs may be unwilling to "preinstall[] rival browsers
en the PCs they sell” (Pis.’ Proposed Findings 4 1792} because "[ilnciuding
tcons for additional browsers on the Windows desktop increases ciutter and
Customer confusion™ (Pls. Proposed Findings Y 179.1}. As an nitial matter,
thes suggestion is difficult to reconclie with the fact that so many OFMs
currently prainstall either Netscape's Web browsing software or the
Encompass shell browser on their machines. Although plaintiffs claim that
"the Encompass browser 15 not a true web browser” (Pls.” Praposed Findings
1 185.2.1), they do not explain why the fact that the Encompass product is a
shell browser makes the presence of an icon on the Windows desktop for that
product any tess confusing for customers than an Icon for Netscape's web
browsing software supposedly is. Plaintifis also argue that Compaq “stopped
preinstzlling Netscape on Its PCs when Microsoft forced Compagq to restore the
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Internet Explorer ican to the Windows 95 desktop.” (Pis.’ Proposed Findings
9 176.2(ii).) Yet, Compagq preintalis both Netscape Navigator and the
Encompass product on its Presario computers today notwithstanding the fact
that those computers also include an 1con for Internet Explorer, (Feb. 19,
1999 A.M. Tr. at 49-50 {Rose}.)

Moreover, plaintiffs’ suggestion that OEMs may be unwilling to prewnstall non-
Microsoft Web browsing software on thewr machines for fear of increased
clutter and customer confusion is nconsistent with the testimony of thewr own
witnesses. Tevanian of Apple acknowledged on cross-exammation that Apple
has not found that inciuding more than one Web browsing technology on the
Macintosh results in any customer confusion. (Nov. 5, 1998 P.M. Tr. at 41-42
(Tevanlan}.) Soyring of IBM similariy testified that he s not aware of any
concern at IBM that instalhing Netscape Navigator on [BM computers that
mctude Internet Explorer will create confusion among customers. (Nov. 18,
1998 A.M. Tr. at 69 (Soyning).}

Plaintiffs further note that Scott Vesey of Boeing wrote 1n an ternal Boeing
memorandum that “[h]aving two web browsers on the desktop will confuse
users.”™ (Pis.” Proposed Findings § 180(il) (quoting GX 637 at TBC 000411))
As Jon Kies of Packard Bell explained, however, corporate customers hke
Boewng (and, for that matter, all end users) are free to remove the Internet
Explorer icon from the Windows desktop of thewr computers, (DX 2575 (Kies
Dep.) at 68.) This freedom gives such customers the ability to address any
concerns about user confusion.

Plaintiffs also challenge the provision in Microsoft’s QOEM license agreements
that limits the ability of QEMs Lo add icons to the Windows desktop larger
than the icons Microsoft places there. (See Pis.’ Propased findings

9 177.3.1.4.) For exampie, Warren-Boulton testified that “[t)he requirement
that foiders and icons added to the desktop must be the same size and
substantially the same shape increases the exclusionary effect of the
prohibition on removing the Intemet Explorer icon.” (Warren-Boulton 1 131.)
Fisher hkewise testified that the effect of this provision “is to lmit the ability
of OEMs to promote other browsers by . . . highlighting the existence of
another browser with a large desktop icon.” {Fisher § 148.) Neither of
plaintiffs’ economusts, however, cited any empirical evidence to support those
assertions {(Warren-Boulton 9 131; Fisher 1 148), which on their face torture
the meaning of the word "exclusionary.”

The evidence suggests that very few OEMs have ever sought the abllity to
place large wcons on the Windows desktop. (Kempin 4 23.) OEMs have various
other ways to give prominence to software, including non-Micrasoft Web ...
browsing software, they install an thewr computers. {Kempin 9% 19-20, 23.)
For instance, OEMs are free to add muitiple icons to the Windows desktop far
3 particular software product (Kempin 9% 20, 23; Schmalensee 358.) Thus,
an OEM instailing Netscape Communicator could place separate icons on the
desktop for Internet sign-up, Web browsing and e-mail features of that
product, as well as an icon providing a direct Iink to Netcenter, Netscape’s
portat Web site (Kempin 4 20.} In addition, If an OEM elects to make
Netscape's Web browsing software the "defauit” Web browser on Its
computers, then the rmost prominent hinks in windows 1o the Internet will
appear with Netscape’s distinctive branding, including entries in the Favorites
st in the "Start™ menu and elsewhere. (Kempin § 20; DX 2163.) On such a
computer, Netscape's Web browsing software would have considerably more
prominence than internet Explorer. (Kempmn 1 20.)

OEMs can also use the Active Desktop feature of Windows 98 to promote non-
Microsoft software they instal! on their machines. (Kempin % 23; Schmalensee
% 35B.) As plaintiffs admut, the Active Desktop "permits OEMs to place on the
desktop items that are both more interactive and significantly larger than the
icons placed on the standard Windows desktop.” (Pls.' Proposed Findings

11 177.4(i); see a/so Kempin § 23.) Microsoft provided this greater flexibhity In
part to encourage OEMs to take advantage of Active Desktop technologies
and thereby showcase this feature of Windows. (Kempin 1 49.) Very few
QEMs, however, ook fuli advantage of the flexibility provided to them by the
Active Desktop, suggesting that plaintiffs’ stated concern about limitations on
the ability of OEMs to differentiate ther machines is greatly exaggerated.
{(Kemptn 9 49.)

2. Limitations on OEMs’ Ability To Make Unauthorized Modifications to
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Windows

Fisher testified that Microsoft’s OEM license agreements “typically require{]}
that licensees not modify or dedete any part of the product”™ and that "[t}his
prevent{s) OEMs from removing any part of IE, including the visible means of
user access to the IE software, such as the IE icon on the Windows desktop or
the IE entry in the "Start’ menu." (Fisher 4 147.} Warren-Boutton similarly
testified that "[bjecause of Microsoft's license agreements, OEMs must
distribute Windows with the Internet Explorer icon on the desktop.” (Warren-
Baulton 1 130.) Both Fisher and Warren-Boulton contend that Microsoft's OEM
license agreements are "exclusionary” because they "substantially inhibit
OEMs fram preinstalting non-Microsoft browsers on the Windows

desktop." (Warren-Boulton ¥ 130; accord Fisher § 146.)

As an initial matter, the limitation on the abifity of OEMs— Micrasoft's
distributors— to delete the seven Microsoft-supplied icons from the Windows
deskiop does not apply to end users. The evidence shows that even
technically unsephisticated users can defete any icon, including the Internet
Explorer icon, from the Windows desktop with two simpie mouse clicks.
(Kernpin 1 48; Schmalensee 1 360; Feb. 25, 1999 P.M. Tr. at 68-69
(Kempin); June 21, 1999 A.M. Tr. at 44 (Schmalensee).) Plamntiffs do not
dispute this fundamental point.

And, as discussed above, OEMs are free to install whatever software praducts
they like, including non-Microsoft Web browsing software, or their computers
and to include icons for such products on the Windows desktop. {Kempin

%9 8, 17, 24, 45.) Plaintiffs do not dispute this fundamental point either. Far
example, Fisher acknowledged in his direct testimony that Microsoft's "fi]
icensees were not contractually restricted from loading other browsers on the
desktop.” (Fisher ¢ 150.)

Even apart from OEMs’ undisputed ability to preinstail non-Microsoft software
on their computers, Microsoft’s OEM license agreements are not exclusionary
in falling to grant OEMs the right to make unauthorized madifications to the
operating system. Like other software products, Windows 95 and Windows 98
are both origtnal works of authorship covered by capyright registrations.
(Kempin 1 2; DX 813; DX B14.) Because its operating systems are
copyrighted, Micrasoft distributes them to OEMs pursuant to hcense
agreements. {Kempin 9 2, 9, 25.) Microsoft generaliy does not grant OEMs
the right under their icense agreements to delete elements of or otherwise
modify those operating systems absent specific permission from Microsoft.
{Kempin 99 9, 25))

Microsoft’s license agreements have never given OEMs the right to make
unauthorized modifications to the operating system. (Kempin 9 25.) Microsoft
is not ajone in refusing to grant licensees the right te modify copyrighted
software products without permission. (Kempin § 25; see, e.g., DX 2567
{Frasca Dep.) at 64 (Lucent); DX 1661 ¥ 6A {SCO); DX 1777 1 2.2{e)
(Apple).}

Microsoft does not give QEMs the right to modify Windows without express
permissicn from Microsoft for at least three related reasons, (Kempin 19 26-
31.) First, if OEMs were allowed to disassemble Windows, instaliing some
parts of the operating system but not others, Microsoft could rot warrant that
Windows would function as intended. (Kempin 1 27.} Windows is a highly
complex product—for example, Windows 98 contains approximately 14 million
Hines of code—that was designed, developed and tested by Microsoft as an
integrated whole. (Kempin g 27.) Microsoft could not agequately test
Windows IF OEMs were free to make whatever modifications they liked to the
operating system. {Kernpin 1§ 28.) Given the “open” nature of the Windows
platform, Microsoft must thoroughly test the operating system to ensure that
it supports thousands of different hardware configurations and tens of
thousands of different software products in use around the world. {(Kempen

11 28.) The task of testing al! of these permutations and combunations-is so
demanding that Micresoft generaliy has as many testers as it does developers
working on new operating systems. {Kempin § 28.) That task would become
essentially impossible if each of the thousands of QEMs in the world were free
to modify Windows as it pleased. (Kempin 9 28.)

Second, If OEMs were free to modify Windows as they saw fit, a central
reason for the appeal of Windows—that it provides a stable platform for
software development that works the same on a wide range of personal
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computers—would be destroyed, making Windows as balkanized as UNIX,
(Kempmn 11 29-30.) For instance, ISVs would not know whether the software
code In Windows that provides functionality required by therr products wouid
be present on any given computer. {Kempin ¥ 29.) If vartous Windows
apphications faied to function properly because QOEMs had modified the
operating system, customer support costs incurred by OEMs, ISVs and
Microsoft would increase. (Kempin § 29.) Maoregver, in the case of UNIX, the
fact that apphications written for one "flaver” of UNIX do not necessarily run
on other fltavors of the operating system has caused ISVs to write fewer UNIX
appiicatiens and has made appiications written for UNIX more expensive than
they otherwise would be, (Kempin 1 30.) The same thing would likety a¢cur to
Windows applications if the operating system became fragmented. {See
Kempin 1 30.) Although plaintiffs note that removing the internet Expiorer
icon or making minor modifications to the initial Windows start-up sequence
would not necessarily "invoive removing or altering APIs" {Pis.’ Proposed
Findings 1 194.1(i}), if Microsoft were required to permit OEMs to maodify
Windows however they please, Microsoft would have no guarantze that OEMs
would not make more dramatic changes that did alter or remove APIs.

Third, Microsoft seeks to preserve Its reputation as a supplier of quality
operating systems and to protect the value of the Windows trademark.
{Kempin % 31.) Microsoft obviously could not promote specific features of
Windows if OEMs were free to delete those features before distributing
Windows 1o their customers, (Kempin 1 31.) Customers learn about Windows
through such things as beta testing, advertising, retal! promotions and
product reviews in magazines. (Kempin ¥ 31.) AS a matter of comman sense,
substantial customer confusion and disappointment would result if OEMs were
free to remove or hide features of Windows that customers expect to find
when they purchase a new computer with Windows preinstalied. (Kempin

% 31.) Plaintiffs claim that such a concern about user disappointment is
"Inconsistent with the evidence" (Pls,’ Proposed Findings 1 193) because
Microsoft permits OEMs to ship their computers with the Channel Bar feature
of Windows turned off by default (Pls.* Proposed Findings 4 193(i}}. That
Micrasoft permits OEMs to turn off (not remove) a feature of Windows that
has been largely gnored by users {Kempwm 1] 51) is hardly evidence that
Microsoft's concern about user confusion and disappointment Is pretextual.
Plaint!ffs also attempt to dewnplay Microsoft’s desire to protact the integrity
of Windows by pointing out that OEMs bear the cost of supporting the
operating system installed on their machines, (See Pls.’ Praposed Findings

19 191.1{), 194.2{i).) Aithough Microsoft's OEM license agreements typically
require OEMs to bear product support costs, Microsoft stifl iIncurs substantial
product support costs for Windows. (Kempin § 32.) It is Microsoft’s name that
appears on the product, and thus, as a practical matter, Microsoft must help
customers who are having problems with Windows if they do not receive
satisfaction from the OEM's suppart personnel. (Kempin 1 32.) More
impartantly, it 15 Microsoft's reputation that would suffer if Windows did not
perform as represented by Microsoft (Kempin 1 32.) Gwen the amount of
time and money that Microsoft has invested in developing Windows, Microsoft
has a keen interest in protecting the good will associated with Its vaivable
Windows trademark. (Kempin ¢ 32.)

Warren-Boulton argued that Microsoft's concern about preserving the
consistency of customers’ experience with Windows is misplaced “[blecause
the markets in which OEMs operate are competitive [and] OEMs have littie
incentive to take actions that disappoint their customers. " {(Warren-Boulton

1 181.) He contends that "[t]he market will serve to punish those OEMs that
disappoint consumers by marketing sub-optimal preduct

configurations.” {Warren-Boulton 181.)

There 1s no eventiary support for Warren-Boulton's assertion that the
discipline of the market would prevent Windows from fragmenting If OEMs
were free to modify Windows as they saw fit, and the experience of UNIX is to
the contrary. As Maritz explained, If the ability to define the feature set of the
operating system were transferred from its creator, Microsoft, to OEMs acting
individuatly, a "tragedy of the commons” problem would likely result. (Maritz
4 169.) Each OEM, seemingly acting rationsHy in its own salf interest, would
modify Windows to claim some differentiation frem competitors” versians of
Windows, and before long, the very thing that made Windaws useful in the
first place—the compatibility it provides across hardware and software—would

7/25/03
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be destroyed. (Maritz ] 169; see alsc June 21, 1999 A M, Tr, at 39-41
{Schmatensee).)

B34, Thus, aithaugh such an outcome might be desirabie in the short term for a
few OEMs individualiy, It would be bad for OEMs as a group. (Kempin 1 34;
June 21, 1999 AM. Tr. at 39-41 (Schmalensee).) Widespread modHfications to
Windows that undermined it as 2 stable development platform would Hkely
retard the growth of the personal computer industry generally, thus mnjuring
all OEMs as well as Microsoft. (Kempin § 34.) Microsoft should not be forced
to facilitate the fragmentation of Windows by permitting OEMs to modify
Windows however they please. {(Kempin 91 33-34.)

835. Piaintiffs claim that Microsoft has “construed its licenses to prohibit QEMs
from removing the Internet Explorer icon from the desktop® (Pls.’ Proposed
Findings 1 177.1) in order to further "Microsoft's objective of gaining browser
usage share" (Pis.” Proposed Findings § 177). Yet, one of the documents on
which plaintiffs rely (see Pls.’ Propased Findings $ 176.3(il)) shows that
Microsoft’s concern is instead that Windows 95 be presented to users in a
consistent fashion. In 2 September 28, 1995 letter to Hewlett-Packard
objecting to Hewlett-Packard’'s removal of the MSN icon from the Windows 95

. desktop~~ which had nothing to do with Netscape— Microsoft wrote: “"MS

! must present a consistent product to our customers and not make exceptions

to the OPK [OEM Pre-installation Kit] requirements which are being complied

with by all of MS Windows 95 OEMs." (GX 294 at HP-MSN 0801 {emphasis
added).)

3. The iInitial Windows Startup Sequence

836. Plaintiffs also argue that the provisions in Microsoft’'s OEM license agreements
concerning the abliity of OEMs to modify the initia! Windows startup sequence
{sometimes referred to as the "Windows Experienca" provisions) have
"significant exclusionary effects.” (Warren-Bouiton 4 125.) Warren-Boulton
testified that "these restrictions substantially reduce both the OEMs' incentive
to offer browser choice and the effectiveness of any such offering.” (Warren-
Boulton 4 125.) And Fisher testified that the effect of those hmitations "is to
himit the ability of OEMs to promote other browsers by . . . modifying the
start-up sequence to give users an opportunity to make a non-IE browser
their default browser or replace IE with a competing browser.” {Fisher § 148.)

837. To begin with, plaintiffs’ focus on the initial Windows startup sequence is a
red herring. As previously discussed, OEMs are free to install any non-
Microsoft browsing software they like and make that software the "default"
Web browser that launches automatically when a user Invokes Web browsing
functionality through various means. (See Kempin 19 8, 17, 45.)

B38. Furthermore, the provisions of Microsoft's OEM licanse agreements relating to
the initial Windows startup sequence are quite limited, applying oniy 1o the
very first time a new personal computer is turned on. {Kempin 9% 10, 39;
Schmalensee 99 357-58; DX 2575 (Kies Dep.) at 83.) After that, the user can
Customize the boot-up process and Windows desktop anyway he or she likes.
(Kempin 9 39; DX 2575 (Kles Dep.) at 83.})

839. Microsoft declined to grant OEMs the right to make unauthorized changes to
the initial Windows startup sequence (3s specified in its DEM Pre-installation
Kit or "OPK" (DX 1491)) because Microsoft believed that the initial Windows
startup sequence provides a good, consistent experience for customers.
(Kermpm 1 10; Feb. 26, 1999 A.M. Tr. at 25 {Kempin); DX 2395 at MSV
0009378 A.) As Kempin put if, "we think we invented the product In a certain
way, and we wanted the users to see it the way we invented it." (Feb. 24,
1999 P.M. Tr, at 61 (Kempin).)

840. Plaintiffs assert that “[tjhe origins of the Windows Expetience [provisions)
demonstrate that Microsoft's purpose in erforcing and augmenting its QEM
restrictions was to gain browser usage share . , , " (PI5.” Proposed Findings
9 178; see aiso Fisher 1 145.) In se deing, plaintiffs rely (see Pis.’ Proposed
Findings 99 177.2(}), 191.4(l)) on a January 5, 1996 e-mail from Gates to
Kempin in which Gates wrote: “Apparently a lot of OEMs are bundling non-
Microsoft browsers and coming up with offerings together with Internet
Service providers that get displayed on their machlnes in a FAR more
preminent way than MSN or our Internet browser"™ (GX 295). After stating
that concern, Gates asks what Microsoft "need{s] to do to convince OEMs to
facus on our browser.” (GX 295; see aiso Jan. 20, 198% A.M. Tr. at 25-26
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(Schmailensee); Feb. 25, 1999 AM. Tr. at 28-29 (Kempin).) Gates’ e-mail
does not mention the Windows Experience provision or suggest that Microsoft
should prohibit modifications to the initial Windows startup sequence in order
to gatn usage share in Web browsing software

841. Plaintiffs also contend that a January 16, 1996 e-mail from Maritz (GX 297}
sets out the analysis requested by Gates’ January 5, 1996 e-mail. {(See Pis.’
Proposed Findings 4 177.2{ii).) There 1s no apparent connectian between the
two e-mails, and none was established at trial. Rather than respondmng to
questions posed in Gates' e-mail, Maritz's e-mail discusses an entirely
different analysis performed by the Windows group 1n preparation for a
meeting with Case of AOL to determine the effect of agreeing to AQL’s
request for placement on the Windows desktop:

: In prep for the Steve Case meeling, the Windows group did same hands on
| analysis of current shipping Win95 machines (by buying five machines thru
retait: Compaq Presario, IBM Apliva, P8, HP, and REC). The resuits were
pretty Moummating— AOL and other internet solutions are not only on every
hard disk, but are invariably positioned on the desktap more strongly by our
QEMs than any MS offering. The reality is that the AOL request for presence
in the Windows box will do very little to advantage AOL further,

(GX 257 at MSV 0009360 A (emphasis added).) Once again, Maritz's e-mail, .
which focuses on AOL's presence on the desktop, does not suggest that {
Microsoft should prohiblt modifications to the initial Windows startup !
sequence in order to gain usage share in Web browsing software.

842, In any event, plaintiffs’ assertion that Micrasoft deveioped the Windows
Experience provisions to gain usage share in Web browsing software is not
bome out by the facts. Microsoft’s OEM license agreements have always
provided that all nghts not specifically granted to OEMs are expressly
reserved to Microsoft. (Kempin 4 39.) Although Micrasoft's OEM license
agreements never granted OEMs the right to alter the Initial Windows startup
sequence (Feb. 26, 1999 A.M. Tr. at 26-27 {(Kempin); DX 2385 at MSY
8009379 A ("MS did not originally grant the OEM the night to aiter the boot
sequence”), several OEMs began in 1994 and 1995 to do so (Kempin 9§ 36;

DX 2395 at MSV 0009378 A ("OEM(s] improperly Interrupted the boot pracess
of Windows with poor quality software, causing user concerns and
confusion”™)}. In particutar, a few OEMs began shipping their own user
interface (or shell) on top of Windows that started automatically when the
computer was turned on and covered up the screen during the inttial Windows
startup sequence. {Kempin § 37.) Customers who thought they were buying a
computer ranning Windows would not in the first instance even see the

. operating system as it was designed by Microsoft. (Kempin 1 37.)

843. Many of the OEM shells were of poor gquality, and some of them obscured
basic functionality of the cperating system. (Kempin 1 37; DX 496; DX 2117.)
For exampie, the Packard Bell shelt called "Navigator™ {no relation to

- Netscape Navigator) hid the Windows "Start™ button—the most basic way of

invoking functionahty from Windows—and disabled the many useful functions
enabled by clicking on the right mouse button. {(Kempin { 37; DX 21 17.)

844. Microsoft believed that these OEM shells were causing concern and confusion
among customers, degrading the overall customer expenence of using
Windows and causing product support costs to increase. (Kempin 9 36: DX
496.) John Rose of Compaq testified that Compagq stopped using its shel,
inivially calied Tabworks, in part because it "generated significant support
costs.” (Rose 1 20.) Although plaintiffs assert that "Microsoft viewed
alternative OEM shells as an Important facet of the threat non-Microsoft
browsers posed to its operating system monopoly” (Pls.’ Proposed Findings
1 178.4), none of the evidence cited by plaintiffs supports that assertion (see
Pis.” Proposed Findings § 178.4(1)-(ill)).

843, To ensure that customers see the Windows desktop as designed by Microsoft
at least once when they first turn on their new computers, Microsoft began
including provisions in its OEM license agreements expressly stating that
OEMs are not granted any right to medIfy Windows without authorization,
{Kempin § 38.) In particular, since late 1996, Microsoft's OEM license
agreements have expressly provided that the very first time a consumer turns
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an his or her computer, Windows must be allowed to go through the initial
startup sequence as desigrag, developed and tested by Micrasoft and to
display the Windows desktop without any aspect of that screen having been
deleted by the OEM. (Kempin § 38.)

B46. Microsoft pelieves that customers benefit from the fact that personal
computers from a wide variety of OEMs that come with Windows prenstalled
ali provide the same basic Initial user experience. (Kempin 9] 40; DX 496.)
Customers value the ability to mix and match personal computers produced
by several different QEMs Iin an office environment, or to move from ane
personal computer at work to another at homne, and know how to operate
each of them. (Kempin 9 40,) As Don Hardwick of Microsoft explained, "the
suceess of Windows is [attributabie to] the fact that end users can get on any
machine using Windows and know how to use that machine without having to
learn some new interface. That's the Windows expenence.” {DX 2570
(Hardwick Dep.) at 72-73.)

847, Substantial customer confusion and disappointment also would result if new
personal computers arnived with vanous advertised features of Windows
deieted or altered in ways unintended by Microsoft. (Kempin § 40; DX 456.)
Microsoft believes that when customers buy & new computer with Windows
preinstalied, it is fair to assume that they want to receive the ooerating
system the way Microsoft designed it. (Kempin 1 40; see also GX 2193 at IBM
0000011627 {notes reflecting that Kempin told IBM that Windows Experience
pravisions were intended to "preserve genwne MS GUI" and "let the user
decide how he wants to configure his system™}.}

848, Plaintiffs chalienge Kempin's testimony that the Windows Experience
pravisions were developed to "preserve a ‘consistent experience’ for end
users." (Pls.” Proposed Findings § 189 (quoting Kempin 4§ 10).) An internal
Microsoft document describing those provisions, however, supports Kempin's
testimony. (See DX 2395 at MSV 0009378A-84A.) That document states:
"The Windows Experience Enitlative was primarily designed to maintain a
consistent, retiable and high quahty experiance for end users." {DX 2395 at
MSV 0009378A.) Significantly, the document also makes no mention
whatsoever of Netscape Navigator or any other competing Web browsing
software. (Feb. 26, 1999 AM, Tr. at 25-26 (Kempin).}

849. Although Microsoft Is concerned with maintaining the overall consistency of
windows, Microsoft does permit OEMs to run certain configuration pragrams
and utilities durmg the initial Windows startup sequence to ensure that the
machine is functioning properly. (Kempmin § 44.) For instance, OEMs can—and
do--run the followlng software programs during the initlal Windows startup
sequence: (1) battery monitoring software for portable computers, (ii) anti-
virus software, (Ill) dlagnostic software to ensure that the computar's sound
systern is working, and (iv) background software that iogs the number of
boots and hours of usage In case & customer returns the computer to the
store from which it was purchased. (Kempin § 44; Schmalensee § 359; June
g, 1999 P.M. Tr. at 54 {MNorris); DX 1491)

850. Norris testified that IBM does not value the consistency of user experience
that Microsoft seeks to promote. Indeed, he complained that Microsoft's
Windows Experience provisions prevent IBM from differentiating its machines
from those of other OEMs. {June 7, 1998 P.M. Tr. at 46-45 {Norris).) Norris
testified:

And what we mean by differentiating IBM is that If we were restricted to not
interrupt the sequence at ail, it meant that IBM's front of screen, HP's front of
screen, Packard-Bell’s front of screen, would all look the same unth we got to
the desktop. And once it got to the Windows desktop, then you would begin
to see differences.

(June 7, 1999 P.M. Tr. at 47 (Norris).)

851. The evidence shows that notwithstanding Microsoft's Windows Experlence
provisions, OEMs have great flex(bility in branding their personal computers
and differentiating them from those of their competitors. Even plaintiffs
concede that "Microsoft permits OEMs to preinstail the third-party software of
their choice {including tengthy tutorials, ISP sign-up and registration
mechanisms) and other features in the start-up sequence, as well as user-
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activated features of all sorts (such as alternative OEM shetls).” (Pls.”
Proposed Findings 9 191.2(i}).) More impartantty, plaintiffs failed to show that
Microsoft imposes any hmitation on OEMs’ ability to distribute and promote
Netscape’s Web browsing software, the focus of their complaints.

852. On the question of whether OEMs are able to differentiate their computers
from those of their competitors, Rose testified that "Compag enjoys fexibility
to differentiate the startup look of its personal computers in ways that do not
compromise the stabllity and consistency of the Windows piatform.” {Rose
v 36, see afso DX 2163; Feb. 24, 1999 P.M. Tr. at 15-21 (transcript of DX
2163).) The videotape demonstrabion submitted by Microsoft (DX 2163)
demonstrated in graphic terms that OEMs are not prevented by Microsoft's
OEM license agreements from branding thelr parsonal computers or
differentiating them from those of their competitors. Plaintiffs put on no
evidence contradicting the fact that OEMs have such fiexibllity and take
advantage of it. A few of the ways in which OEMs can and do brand and
differentiate thewr machines consistent with Microsoft's Windows Experience
provisions are described below.

893. Each tirne a computer 1s turned on or reset, It begins a sequence of
preprogrammed steps commonly referred to as the "boot" process. (Kempin
1l 42.) As the first step of that sequence, 3 computer runs a program stored n
the computer's read-onty memary cailed the basic Input/output system or
"BIOS." (Kempin 1 42.) After the BIOS is rumning, it ¢an display images on
the computer screen or run other basic programs, all before the Windows
boot process starts. (Kempin 1 42.} The computer next loads the operating
system from its hard drive into RAM. (Kempin 4 42.) Microseft’'s Windows
Experience provisions apply only to the time after Windows starts loading
from the hard drive into RAM, (Kempin 4 43; DX 2570 (Hardwick Dep.) at
147-48.) As a result, OEMs can do anything they want before Windews starts
loading into RAM (Kempin § 43; Schmalensee 1 358), a point plaintiffs do not
dispute (see GX 292 at MSV Q006122 ("Microsoft agreed that Compag can
precede the Windows 95 start-up process with their own software to add
Compaq weicome screens and non-MS advertisements . . . .")).

854. OEMs take full advantage of this freedom. For example, OEMs use the BIOS
to display their loge and brand names before Windows begins to load into
RAM. (Kempin Y 43; Schmatensee § 358; DX 2582 (Romano Dep.) at 56; DX
2575 {Kies Dep.) at 82.) Garry Norris admitted that IBM does this with Its
computers, and thus the first thing a user sees when he or she turns on 2
new IBM computer is the IBM logo. (June 9, 1999 P,M, Tr. at 54-55 {Norris).)
Rose similatly testified that "Cempaq displays its logo on the full computer
screen on a so-calied ‘spiash screen’ displayed by the BIOS" and that, as a
result, "[t}he Compagq logo Is the first logo the user sees when he or she turns
en his or her new Presario computer.” {Rose 1 37,) These facts, confirmed by
the videotape demenstration submitted by Microsoft (DX 2163), cannot be
reconciled with Norris’ assertion that, because of the Windows Experience
provisions, “the first thing that a user saw on any PC manufacturers’ system
would be the Windows 95 start screen.” (June 7, 1999 P.M. Tr. at 49
{Norris}.}

855. OEMs also may run other programs from the BIOS, and a number of OEMs do
so. {(Kempin 4 43.) In fact, an OEM could run a smafl operating system such
as Caldera’s DR-DOS from the BIOS before Windows starts, and launch ail
sorts of programs from that supplementai operating system, including
advertisements promoting Netscape's Web browsing software. {Kempin ¥ 43.)

856. Even after Windows begins to boot, OEMs are free in Windows 98 to Include
their logo on the screen that appears during the boot process—known as the
Windows "splash” screen— and many OEMs do that as well. {Kempin 1 43.}
Rose testified that Compaq “displays its logo as the ‘wallpaper’ that appears
on the Windows 98 desktop after the Initial boot-up sequente is
completed.” (Rose | 40; see also DX 2564 (Decker Dep.) at 136-37.) And
Norris testified that IBM also customizes the Windows desktop with wallpaper
contatning elther the IBM loge or the logo of an IBM brand. (June 9, 1999
P.M. Tr. at 55 (Nornis).) Other OEMs, including Dell, Packard Bell and Hewlett-
Packard, are likewise aware, and have taken advantage, of these branding
options. (DX 2574A {Kanicki Dep.) at 9B (seated); DX 2575 (Kies Dep.) at 69,
82; DX 2582 (Romano Dep.) at 63-64.)

8537. As previously noted, OEMs alsa can differentiate their machines by installing
additional software programs and placing lcons for them on the Windows
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desktop. (Kempin 99 17, 21, 45; Rose ¢ 40; DX 2564 (Decker bep.} at 136.)
For instance, although Norris testified that the Windows Expenence provisions
prevented I8M from running Its "Welcome Center” program dunng the initial
Windows startup sequence (June 7, 1999 P.M. Tr, at 41-65 (Norris); see also
Pis.' Proposed Findings 99 178.1 (1), 192(i}), he admitted on cross-
exarminat.on that IBM was free to, and did, include an icon directly on the
Windows desktop for that program which stated "Your Aptiva Adventure
Starts Here" {June 9, 1999 P.M, Tr. at 53-54 (Norns); see also GX 2141 at
18M 0000016682 (IBM "permitted to add icons to the desktop screen™)). Once
again, the videotape demonstraticn submited by Microsoft (DX 2163) vividly
iHustrates how OEMs can— and do— differentiate their machines by ncluding
icons for non-Microsoft software on the Windows desktop.

858. In addition, OEMs are free to ship an aiternative shelt with their new
computers and offer customers the option of reconfiguring their computer so
it will boot directly into that alternative shell every time the computer s
turned on. (Kempin 19 11, 46; Feb. 26, 1999 A.M. Tr. at 12-13, 37-38
{Kempin); June 21, 1999 A.M. Tr. at 42 (Schmalensee).}) OEMs thus can
include an lcon an the Windows desktop that, If invoked by the customer, will
boot the computer directly into an alternative shell on ail subsequent
occasions. (Kempin § 46; Schmalensee §| 358; Feb, 26, 1999 A M. Tr. at 12-
13, 37-38 {Kempin}.) CEMs also tan do whatever they like to persuade
customers to take advantage of such an option by including prominent notices
in their manuals and packaging extoliing the virtues of the aiternative shell,
or even putting 2 physical stieker on the computer screen painting to the
wcan. {Kempin § 46; Schmaiensee 4 358.) All that OEMs cannot do is have the
alternate shell launch automatically without any user intervention. {Kempin
4 46.)

859. Indeed, plaintiffs do not dispute that "OEMs are permitted to include icons on
the desktop that enable the user, with a few mouse-clicks, to install Netscape
as the default browser or to launch an alternative desktop featuring Netscape
that appears each time the user subsequently boots the PC." (Pis.” Proposed
Findings § 185.4.) And, as noted above, OEMs can themselves install
Netscape's Web browsing software and make it the default browser on thetr
machines. (Kempin 1 6, 45; Feb, 26, 1599 A.M. Tr. at 5 {(Kempin); DX 2560
{Brownrigg Dep.) at §5; DX 2574A {Kanicki Dep.} at 76-77 (sealed}; DX 2580
(Ransom Dep.) at 42-43; DX 2597A {Von Holle Dep.} at 134 (sealed).)

860. OEMs such as Compaq, Hewlett-Packard and Packard Bell/NEC have also
placed special-purpose buttons on the keyboards of some of thelr computers
that teke users to specified Web sites with which the OEMs have agreements.

! {Kempin § 47.) For exampie, Rose testified that Compag includes "Easy

Access Buttons" along the top of the keyboard of its newest Praesario line of

computers that provide customers with one-touch access to the Internet and

f e-mail. (Rose § 19.) On the Web sites associated with such buttons, an OEM

| can supply customers with all sorts of information about the QEM’s products

I or services, as well as products and services offered by other companies,

!

including Netscape. {Kempin 1 47,)

861. Windows 98 provides OEMs with even more opportunities to customize the
Windows desktop. (Schmalensee § 359.) For example, OEMs can use the
Active Desktop feature of Windows to promote prominently their brand,
products or services or to include introductory videos and information on how
to obtain support. (Kempin § 49; Schmalensgee 1 359.) They also can add
their own "channel” to the Windows 98 Channel Bar or, If they want, ship
windows S8 with the Channel Bar turned off by defauit. (Kernpin 9§ 50; Poole
91 53-54; Schmalensee 4 359; DX 2110; DX 2575 (Kies Dep.) at 78; GX
231.)

862. 1In the first half of 1998, Microsoft allowed seven large OEMs (Acer, Compag,
Delt, Gateway, Hewlett-Packard, IBM and Packard Bell/NEC) to make two
major mogifications to the nitial Windows 98 startup sequence. {Kempin
9 56; June 9, 1999 P M. Tr, at 55 (Norris); DX 1886.) These OEMs are among
the most technically capable OEMs in the world, and together they account for
a2 farge percentage of ali computers sold to consumers in the United States.
(Kempin 9§ 56.) The flexibllity that Microsoft has afforded these DEMs Is a
goad example of Microsaft’s wiliingness to continue to work cooperatively with
OEMs 1o address their needs and concerns {Kempin €94 52-58) and is
acknowledged by plaintiffs (Pls.’ Proposed Findings 4 186; Warren-Boultan
9 12B; Fisher § 152.)
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863. First, Microsoft permitted these seven GEMs to replace the registration wizard
in the Imtial Windows 98 startup seguence with the OEM’s own software that
registers the customer jointiy with the OEM and Microsoft. (Kempin % 57;
Schmalensae § 359; DX 2574A (Kanicki Dep.) at 100 (sealed); Pis.” Proposed
Findings Y 186(ii).) The seven OEMs have taken advantage of this right to
varying degrees. (Kempin 4 57; see, e.g., DX 1886 (iBM).) Rose testified that
"Compagq mciudes Its own end user registration wizard that permits the user
to register with both Compaq and Microsoft dunng the imitial Windows boot-
up sequence." (Rose | 38.) If the user regristers through the Compag
registration wizard, he or she need not register with Microsoft. (Rose § 38.)
Accerding to Rose, "[t]his reqistration sequence takes several minutes, and
Compag’s brand 15 prommently displayed throughout the process, which
involves a rich mulbbmedia presentation of graphics and sound." {Rose 1 38;
see DX 2163.) Garry Norris testlfied that Microsoft alsc aliowed IBM to replace
the registration wizard in Windows 98 with IBM’s own registration wizarg.
(June 9, 1999 P.M. Tr. at 55 (Norris).)

864. Second, Microsoft permitted these seven QEMs 1o add their awn software for
customers to sign-up for Internet access with one ar more 1SPs selected by
the OEMs and to have that software run automaticaiiy prior to any customer
opportunity to use the standard Internet Connection Wizard feature of
Windows 98. (Kempin §Y 12, 58; Schmalensee § 359; Feb. 26, 1999 A.M, Tr.
at 10 (Kempin); DX 2597A (Von Holle Dep.) at 131-32-(sealed); Pis.’
Propased Findings 9 186(ii}).) This flexibility 15 discussed elsewhere in these
findings in greater detail. Since Microsoft granted this exception, a number of
OEMs, including both Compag and IBM, have added to the initial Windows
startup sequence their-own ISP sign-up software. (See, e.g., Rose § 39.)

865, Although Microseft gave permission in the first haif of 1998 to make these
two maodifications to only seven OEMs, Kempin testified that Microsoft has not
rejected a request by any OEM to do the same things those seven OEMs are
doing. (Feb. 24, 1995 P.M, Tr, at 35, 41-42 (Kempin}.) At the time he
testified, Kempin stated that between 12 and 15 OEMs have now been given
permission, elther by letter or by an amendment to their OEM license
agreement, to make these two modifications to the initial Windows startup
sequence. (Feb, 24, 1999 P.M. Tr. at 41-42 {(Kempin).)

866. Although Warren-Boulton claimed that Microsoft still does not permit OEMs (o
"promote third party browser brands in the startup sequence” {Warren-
Boulton § 128), Kempin testified that he gave Gateway permussion to offer
"browser choice” by inserting » baliot screen during the Initial Windows 98
startup sequence, but that Gateway has not yet taken advantage of that
ability (Feb. 24, 1999 P.M, Tr. at 69-71, 79-80, 88 (Kempin}; Feb. 25, 1999
AM. Tr. at 6 (Kemmn}; DX 25604 (Brownrigg Dep.) at 54 (sealed)}; DX 2577
(McClain Dep.} at 83-86,; DX 2597A (Von Holle Dep.) at 131-33 {sealed}.) In
fact, plaintiffs now concede that Microsoft gave Gateway “permission to offer
users the choice of Netscape in the Gateway.net ISP sign-up process.” {Pis.’
Proposed Findings Y 187.3.) Kempin further testified that if other OEMs had
asked for similar perrussion, he would have given it to them. (Feb. 26, 1999
A.M. Tr. at 8 (Kempin).)

867. Plaintiffs nevertheless contend that Microsoft “told Gateway that its featuring
of Netscape would harm its relationship with Micresoft.” (Pls.” Proposed
Findings 1 206.) James Von Holie of Gateway testified, however, that no one
from Microsoft has ever told him that Gateway should not load Netscape's
Web browsing software on its computers. (DX 2597A (Von Holle Dep.) at
133.) Von Holle also testified that he was not aware of any threats from
Microsoft “as a result of Gateway’s decision to allow users to choose thelr
browser as part of the Gateway.net signup process.” {DX 2597A (Von Holle I
Dep.) at 134.) i

868. Based on the fact that Microsoft has "granted certain requests for exceptions”
by OEMs (Pis.” Proposed Findings 4 178.3(ii)}, plaintitfs argue that Microsoft
has "selectively enforced Its Windows Experience restrictiens, further
evidencing the anticompetitive purpose behind these restrictions” {Pis.’

Proposed Findings 4 178.3). That Microsoft Is wllling to grant OEMg authority
under their license agreements to modify Windows in various ways [f the
OEMs’ requests are reasonabie and consistent with Microsoft's overarching
goal of providing a favorable experience for users and a stable platform for
ISVs is not evidence of an anticompetitive purpose. (Kempin 54.}1tis
instead evidence of Microsoft’s efforts to foster good relations with OEMs and
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of the glve-and-take nature of those relations. {Kempin § 54.)

Plaintiffs also assert that "Microsoft's pronibition on altering the start-up
sequerce . . . impeded Netscape’s ability to promaote Its browser." (Pls.”
Proposed Findings Y 181.) None of the evidence cited by plaintiffs in support
of that assertion, however, has anything to do with Netscape's efforts to
promote (ts Web browsing software. (See Pls.” Proposed Findings § 181(i)-
(vlil).) Indeed, the only "evidence” that piaintiffs cite in support of their claim
that the Windows Experience provisions "reduced OEMs’ ability to promote
Netscape in other ways” Is the concluseory testimony of their two economists.
{See Pis.’ Proposed Findings 1] 182.)

Of course, Microsoft’s OEM license agreements do not in any meanmgful way
limit end users’ abillty to make changes to the operating system once the
computer has been tumed on the first time. (Kempin ¥ 48; DX 2575 (Kies
Dep.) at 6B.) Users thus have great flexibility to make changes to Windows
(atthough they always run the risk that they might detete something that
impairs the functioning of the operating system}. (Kempin Y 48; lune 9, 1999
P.M. Tr. at 53 {(Norris).) Users also can add anything at any time ta their
computers, including alternative sheils or other software (such as Netscape’s
Web browsing software) that wilt take over the full screen every time the
computer is tumed on. (Kempin 1 4B.) As a Netscape analysis of OEM issues
foliowing Microsoft's release of Internet Explorer 4.0 concluded, "OEM
bundiing doesn't determine which applications users will install and use.” (DX
879 at NSMS 48339.)

B. Compaq

Rose testified about Compaqg’s relationship with Microsoft, As discussed
below, Rose’s testimeony was consistent with Kempin's on the issue of OEMs’
ability to preinstall non-Microsoft software on their computers. Rose also
contradicted Barksdale's hearsay testimony concerning the reason for
Compaq’s removal of the MSN and Intemet Expiorer icons from the Wmndows
95 desktop on certain Compaq computers. Notably, Rose's version of those
events from 1996 15 supported by Compag's contemporaneous documents.

1. The Microsofi-Compaq Relationship

Compag and Microsoft have entered into a strategic relationship referred to as
the Frontline Partnership. (Rose ¥ 10.) Pursuant to the Frontline Partnership,
Microsoft and Compag have worked together over the years to develop new
and innovative hardware and software products, increase customer demand
for both companies’ products and reduce each othar's product support costs.
(Rose 9§ 10, 12.) Although the Fronthne Partnership gives Compaq 2 different
relationship with Microsoft than other OEMs have, Rose testified that he
understood that any other OEM that wants to invest with Microsoft to the
same degree Compag has In joint development and marketing can have the
same relationship. (Feb. 18, 1999 A.M. Tr. at 10 (Rose).)

More so than any other OEM, Compaqg has worked with Microsoft to expand
the entire personal computer industry. (Rose 9§ 7, 11; Feb. 18, 1999 A.M, Tr.
at B-9 (Rose).) For example, Compaq has been ciosely inveolved in the testing
and development of Microsoft operating system software such as Windows 95
and Windows 98. (Rose § 10.) As an active alpha and beta test site, Compag
provides Microsoft with extensive feedback on Microsoft products throughout
the development process. (Rose § 10.) According to Rose, Compaq aiso
performs the most thorough compatibility testing of any OFEM in the Industry.
{Rose 9 10.) And through their market development efforts, Compaq and
Microseft have entered emerging markets and introduced personal computers
to new customers, (Rose § 12.)

in their propased findings, plaintiffs note that Compag "has a ‘unique
relationship’ with MicrosoR" (Pls.” Proposed Findings { 198} and that Microsoft
"has frequently granted Compag more favarable terms than other

OEMs" (Pls.” Proposed Findings § 199). Plaintiffs claim that Compagq frequently
receives more favorabie terms than other OEMs because of "Compaq’s
acqulescence in Microsoft's exclusionary strategies.” (Pis.’ Proposed Findings
1 199.} That claim IS not supported by the evidence, whuch Instead shows
that Compaq receives more favorable terms both because it is Microsoft's
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largest QEM customer (Pis.’ Propased Findings § 197; Rose 4} 4) and because
it does more than any other OEM to help Microsoft develop, test and promote
new products (Rose 19 10, 12). Indeed, one of the documents on which
plainttffs rely {see Pls.’ Proposed Findings ¥ 198(vi)) explains why Compag
receives favarable terms: "For the value provided by Compag through
partnership activities, including industry-leading joint mitiatives aimed at
developing new markets, Microsoft provides industry-igading economic value
and business terms.” (GX 462 at 5060 (seaied).) That 15 what that dotument
meant when it used the phrase "Joined at the Hip." {GX 462 at 5060
{sealed}.)

87%. Plantiffs further contend that "Compagq received confidential information
about other OEMs’ prices.” (Pls.” Proposed Findings Y 199.2.} In support of
that contention, plaintiffs cite a Compag document stating that at a January
1995 meeting, Jan Claesson of Microsoft provided Compag with “very
confidential information about Windows 95 royalties in regards to other
OEMs." {GX 230 at 5816 (sealed).) Under Compag’s existing license
agreement, however, Compag was entitied to a royalty rate for windows.

As Rose explainad, Compaqg at the time therefore "had a right to
Information— royalty information about a group of OEMs" defined as Non-
Strategic OEMs. {Feb. 18, 1999 P M. Sealed Tr. at 93 (Rose).)

876. Al several places in their propased findings (see, e.g., Pls.’ Proposed Findings
9 187i)y-(Hi), 211.2(1)), plaintiffs point to a January 13, 1993 Compag
document entitied "Microsoft Meeting Preparation” {GX 433 (seated)). The
document, created before Rose bagan working at Compaq (Feb. 18, 1999
A.M. Tr. at 19-20 (Rose)), does not indicate who prepared It. At trial, Rose
testified that he had not seen the document prior to his deposition in this
case. {Feb. 18, 1999 A M, Tr. at 20-21 (Rose).) Rose also testified that he
had no Independent knowledge of the matters discussed in the document.
{Feb. 18, 1999 A.M. Tr. at 19-29 {Rose).} Without any foundation, the
document is entltied to no weight.

2. Compaq’'s Decision To License Windows 98

877. Compag currently preinstalis Windows 98 on the hard drives of all of its
Presario computers and on some of its computers sold primarily to business
customers. {Rose § 14; Feb. 15, 1999 A.M. Tr. at 47 (Rose).) Rose testified
that Compaq preinstalls Windows 9 on those computers because Cormnpag
believes that Windows 98 has the features and functionality Compag’s
customers want. (Rose 1% 15-16; Feb. 19, 1999 A.M. Tr. at 47 {Rose).)
Plaintiffs tried to make much out of Rose’s testimony that Compagq presently
believes it does not have a commercially viable alternative to Windows as an
operating system for its consumer computers. (Feb, 17, 1959 P,M, Tr. at 17-
18 (Rose).) Rose testified, however, that this is a function of customer
demand, and that If there were sufficient customer demand for a non-
Microsoft operating system, Compag would consider licensing that operating
system. (Rose 99 16-17; Feb. 19, 1999 A.M, Tr. at 48 (Rose).}

B78. Rose further testified that Compaq has been able to license Windows from
Microsoft at a reasonable royalty rate. (Rose § 18.) According to Rose, as a
percentage of total cost, the operating system remains one of the least
expensive components of a personal computer. (Rose § 18.] For a medum-
functianality consumer computer that retails for approximately $1,500, the
operating systam (in particular, Windows) accounts for less than 5% of the
QEM's cost. (Rose 1 18.) Indeed, plaintiffs admit that "[a] PC operating
system accounts for only a very smali percentage of the cost of a PC
systemn." (Pls.’ Proposed Findings 9 19,3.1.) Although the price Compaq pays
for Windows increased in 1998 when Comgpag entered into 2 new OEM license
agreement (Feb. 17, 1999 P.M. Tr, at 25-26 (Rose); see aiso Pls.’ Proposed
Findings ¥ 38.1.1(})), Rose testified that Compaq’s Windows royalty had not
mcreased a penny between 1992 and 1998 under Compagq’s prior QEM license
agreement (Feb. 19, 1999 A.M, Tr. at 46 (Rose)), 2 period that induded the
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introduction of Windows 95,

Rose alsa testified that Compag bekeves, based on various marketplace data,
that one of the most important features of a personal computer today 1s easy
access to the Internet. {Rase 1 19; Feh. 19, 1999 A.M. Tr. at 49 (Rose); see
also Schmalensee § 219.) In fact, given the strength of consumer demand for
intemnet access, Rose testified that Compag would not ship a personal
computer for consumers without Internet access capability. (Rose 4 19; Feb.
19, 1999 A.M. Tr. at 49 (Rose).) With respect to Windows 98, Rose testified
that Compaq belleves that inclusion of Internet Explorer in the operating
system benefits Compaq’s customers. (Rose 1 21.) Rose explawmned: "We
balieve that our customers enjoy using the Internst Explorer technologies in
Windows because of the ease of use of those technologies and their
interoperabllity with other elements of our consumer systems.” (Rose § 21.}
When asked whether he views Web browsing software as an apphication, Rose
responded that he "conssider{s] the browser to be a feature™ of the overall
computer system. (Feb. 18, 1999 P.M. Tr. at 48 (Rose); see a/so Rose  22.}
He stated that based on his experience in the computer industry, functionality
that might begmn 8s a separate product or apphcation may, over time, become
a feature of a basic product offering as more and more customers demand
that functionality. (Rose 9 23.) Rose explamned:

For example, modems were until recently a separate add-on product that
consumers purchased for use with their personal computers. Now, however,
modems are generally inciuded as a standard component of a personai
comptuter and are now considered part of the hardware system. The same is
true of software. For instance, in the past, consumers who wanted features
such as hard-disc compression technology had to purchase separate products.
In recent years, however, they have become a standard feature of every
modern operating system.

(Rose 1 23.) According te Rose, the end result of this integration of more and
more featyres inta computer software and hardware has been to put more
and more capability into the personal computer, to the benefit of customers.
(Rose § 23.}

3. Compaq’s Removal of the MSN and Internet Explorer Icons

The parties spent considerable time discussing Compaq’s removal of the MSN
and Internet Explorer icons from the Windows 95 desktop on Compaq's
Presario computers. (Kempin 1% 70-71; Rose 19 24-31; Barksdale 99 5, 166;
Fisher § 147.) Although Barksdale admitted on cross-examination that he had
no first-hand knowledge of the matter (Oct. 20, 1998 P.M. Tr. at 42-43
(Barksdale)}, he testified that Compagq in 1996 had decided “to replace
Internet Expiorer with Netscape Navigator” on Compad's Presario computers
(Barksdale § 5). According to Barksdale, Netscape “learned from a Compag
product manager that Microsoft had not wanted Compaq to put the Navigator
icon on the desktop, even alongside the Internet Explorer icon.” (Barksdale

9 166.) Barksdale testified:

Shortly after this decision was made, 1 heard that Microsoft threatened to
cancel Compag's Windows 95 license, which wouid effectively kill Compaq’s
OEM business. Although Compagq wanted to feature the Netscape Navigator
fcon on the desktops of Compag computers, reflecting the poputarity of
Netscape Navigator with consumers, Netscape learned that Compag no longer
intended to put Navigator on the desktop shortly after Microsoft threatened to
cancel Compaq’s Windows license,

{Barksgale 1 5.) The clear import of Barksdale's testimony was that Microsoft
threatened to cancel Compaq's Windows 95 license because Compaq wanted
to Include a Navigator icon on the Windows desktop of Compag’s Presarto
cormnputers. This second- or third-hand account of the events of 1996,
however, 1 inconsistent with Rose’s testimany and contemporaneous Compag
documents.
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882. To start, the evidence shows that Compag removed only the Internet Explorer
icon and not the underiying software that constitutes Internet Expiorer. (Rose
1% 24-25; Kempin 44 68-70; Feb. 19, 1999 A.M. Tr. at 25-26 (Rose).) As
Rose expiained, "{u)sers could still access Internet Explorer via the programs
entry on the Start menu, even though the Internet Explorer icon had been
removed from the desktop.” (Rose { 25.}

883. Rose further testified that Compaq removed the MSN and Internet Explorer
icons from the Windows desktop because of an agreement Compag had
entered into with AQL in 1995, (Rose 9 26.) That agreement required Compag
to position AOL as its "featureg online service provider” above any other
online service and to position GNN, AQL's ISP service, as its "featured direct
Internet service provider” above any other ISP, (DX 2261; see a/so Rase
1 26.) An "LOI Addendum” to the agreement between Compag and AOL
further prowvided that other than the AOL/GNN i1cons, "[n]o other oniine
services will have icons on the desktop.” (DX 2261 at COM-13-00060; see
also Rose § 26; GX 299 at COM-13-000085 ("Setting MS browser as the
default . . . may violate the agreement with AQL to feature GNN.").)

! 884. The testimony of both Rose and Celeste Dunn, who was in charge of software

: for Compaq's consumer product division at the time, makes clear that
Compaq’'s removal of the Internet Explorer icon in 1996 had nothing to do
with a desmre to feature Netscape Navigator. (Feb. 17, 1999 P.M. Tr. at 68
(Rose); Feb. 18, 1999 A.M, Tr, at 63-64 (Rose); Feb. 19, 1999 A_M. Tr. at 25-
2B (Rose); DX 2566 (Dunn Dep.) at 81, 84-85.) As Dunn explained, Compaq
removed the Internet Explorer icon because it had "made an agreernent to
feature the AOL icon." (DX 2566 (Dunn Dep.) at 84-85.) Similarly, Don
Hardwick of Microsoft, who was responsible for the Compagq account at the
time, testified: “Actually, I don't think it had to do with Netscape, I think it
was more of a function[] of an ACL relationship that they had." {DX 2570
{Hardwick Dep.) at 26.}

885. Despite the clear testimony of Rose and Dunn of Compaq and Hardwick of
Microsoft, ptaintiffs contend that Compag removed the Internet Explorer icon
from the Windows 95 desktop "in order to feature Netscape.” (Pls.’ Proposed
Findings § 200.2; see aiso Pis.' Proposed Findings 99 128.1, 128.1.1.)
Plaintiffs dismiss the contrary testimony of Rose on the ground that "Rose
was not persenally invelved in the removal of the Internet Expiorer and MSN
icons." {Pls.’ Proposed Findings 4 200.7.2.1; see &/so Pis.” Proposed Findings
19 200.7.1(ii), 201.5.1(iii).) Plaintiffs instead inexplicably rely on the
testimony of Stephen Decker of Compaq (see Pis.’ Proposed Findihgs
99 200.2({v}, 200.7.2.4(i}), who testified at an ex parte deposition taken an
October 17, 1997 as part of the DOJ's investigation pricr to the fiking of the
Consent Decree action that Compaq removed the Internet Explorer icon
because it "had a relationship with Netscape” (Feb. 18, 1999 A.M. Tr. at 47
(transcript of Decker's October 17, 1997 deposition)). This "testimony® is not
admissible against Microsoft.

886. At his deposition taken as part of this case, moreover, Decker testified that he
was not involved at all n Compaq’s deciston to remove the Internet Explorer
and MSN icons, 2 guestion the DOJ neglected to ask him during his prier ex
parte deposition. (DX 2564 (Decker Dep.) at 21-22, 125-26.) Likewise,
Microsoft’s Hardwick testified that he never spoke to Decker about this lssue.
(DX 2570 (Hardwick Dep.) at 30.)

B87. As Decker explamed, it was Compaq’s "consumer product division, which was
headed by Celeste Dunn,” that made the decision to remove the Internet
Explorer and MSN icans. (DX 2564 (Decker Dep.) at 23-24; see also Feb. 18,
1999 A.M. Tr. at 37 (Rose); DX 2570 (Hardwick Dep.) at 24-25.) In fact,
plaintiffs themseives admit that Dunn was responsible for "software dacisions
on the Presario product line” (Pis.’ Proposed Findings 9 200.2¢(iii)) and that
she "was invoived™ in the decision to remove the icons (Pls.” Proposed
Findings 9 200.7.1(hi); see afso Pis.” Proposed Findings 1 200.7.2.4). Plaintiffs i
also deposed Dunn as part of discovery in this case, and they cite her
deposition testimony throughout their proposed findings. (See, e.g., Pls’

Proposed Findings 19 197(1), 200.2(Hi), 200.4.1(1), 200.4.2(1v}.)

888. Despite their refiance on her deposition testimony, plantiffs fall to mention
that Dunn corroborated Rose’s testimony on this subject, testifying that
Compaq removed the Internet Explorer icon from the Windows §5 desktop
because it had "made an agreement to feature the ADL lcon.” (DX 2566
(Dunn Dep.) at 84-B5.) Indeed, when plaintiffs asked her whether it would
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"be fair to say that one reason that Compaq removed the icons was to feature
non-Microsoft partners,” Dunn responded: "It was to feature AOL." (DX 2566
(Dunn Dep.) at B5.) Plantiffs completetly ignore this testimony in their
proposed findings.

Microsoft informed Compaq in 1996 that the removal of the MSN and Internet
Explorer 1cons was 2 violation of Compagq’s license agreements with Microsoft.
(Rose 1) 27; Kemp:n 9 71.) In particular, Microsoft sent Compaq a letter on
May 31, 1596 stating that Microsoft intended to terminate Compag’s Windows
license if Compagq did not restore the icons to their original position. {DX
2263; see also Rose 1 27.) According to Kempin, Microsoft and Compaq had
discussed the issue of Compaq’s removal of the icons for some time, and
Microsoft ultimately sent Compagq the notice of intent to terminate Compaqg's
Windows license in an effort to get the attention of Compag's consumer
division and finally resolve the 1ssue, (Kempin 1 71; see aiso DX 2570
(Hardwick Dep.) at 24 ("[I)t took many, many months before we actually
responded with a letter where we told them we were going to terminate thesr
agreement if they wouid continue removing components of the operating
system.").)

Rose testified that Compaq’s remaval of the icons was cantrary to an
understanding he had reached with Microsoft in August 1995. (Rose § 28.)
According to Rese, this understanding was reached during an August B, 1995
conference call with representatives of Microsoft in which he agreed that
Compaq would not “replace or modify the OPK install process in any

way." (Rose ¥ 29.) That commitment Is memorialized in Amendment No. 24
to Compag’s Windows license agreement and also In the August 15, 1995
letter from Don Hardwick of Microsoft to Steve Flannigan of Compag that was
attached to that amendment. {Rose 4 29; DX 2264.) As Rose explaired, oy
removing the MSN and Internet Expiorer icons from the Windows desktop,
Compagq was “replacing or medifying” the OPK install process i violation of
the agreement he had reached with Microsoft in August 1995. (Rose § 29;
Feb. 19, 1999 A.M. Tr. at 22 (Rose).) Rose’s testimany is confirmed by a
Compaa document summarizing the August 8, 1995 conference call, which
states: "This i5 where we implied that we wouid not remove icons by agreeing
to follow the mnitlal sequences which placed the MSN and IE icons on the
desktops.” (DX 465 at 5444.)

Rose testified that issues surrounding Compag's performance of its separate
obiigations to AQL and Microsoft were ultimately resolved after discussions
between senior executives of (1) Microsoft and Compagqg and (i) AOL and
Compaq. (Rose 9 30.) ARter those discusslons, Compag agreed to restore the
MSN and Internet Explorer icons to the Windows 95 desktop, and Microsoft
agreed to withdraw the notice of intent to terminate Compaqg's license, as
reflected in an exchange of correspondence between Compaqg and Microsoft.
(Kempin 4] 71; DX 2265; DX 2266; DX 2377.)

Significantly, Compaq did not agree as part of those discussions not to include
@ Netscape Navigator icon on the desktop of its Presario computers. (Rose

1 30.} In fact, Compaq expressiy pointed out to Micresoft in its letter
announcing that it was restoring the MSN and Internet Expiorer icons that
“icons for America On-uine and Netscape are also on the Win9s desktap
installed on our Presario systems.” (DX 2266; see also Rose % 30.} MicrosoR:
never obrected to Compaq’s inclusion of the Netscape Navigator icon on the
Presanc desktop. (Rose 9 30; Feb. 19, 1999 A.M. Tr. at 32 {Rose); DX 2377.)
Indeed, bath Rose and Kempin testifiad that Microsoft's issuance of a natice
of intent to terminate Compaq's license agreement had absolutely nothing to
do with whether Compaq was also loading Netscape Navigator on Compag’s
Presano computers. (Rose § 31; Kempin § 72.) As Rose explained, "[ilt had
nothing to do with Netscape Navigator an the Presario machines. It had to do
specifically with us not following the agreed-to OPK rules.” (Feb. 19, 1999
A.M. Tr. at 31 (Rose).)

Piaintiffs nevertheless claim that Microsoft’s "actual purpose” in notifying
Compag of its intent to terminate Compagq’s license agreement "was to put a
stop to Compaq’s promotion of rival products and services, mcluding Netscape
Navigator, instead of Internet Explorer and MSN." (Pls.’ Proposed Findings

1§ 200.4.) Yet, plaintiffs acknowledge that Dunn expressly pointed out n her
letter informing Microsoft that Compagq was restoring the Internet Explorer
and M5N icans (DX 2266; GX 645) that "icons for AOL and far Netscape were
{also} on the Windows 9% desktop for Presario systems” (Pls.’ Proposed
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Findings § 200.5(h). Plaintiffs also do not dispute that Microsoft did not object
to Campaq’s inclusion of those icons on the Presario desktop. (Rose § 30,
Feb. 19, 1999 A.M. Tr. at 32 (Rose); DX 2377.) If Microsoft’s "actual purpose”
in notifylng Compag of its intent to terminate Compag's hcense agreement
had been “to put a stop to" Compaq’s promotion of Netscape Navigator, as
plaintiffs clalm, then Microsoft presumably would have objected to Compaq’s
inciusion of a Nawvigator icon en the Presario desktop

Compag's Decker likewise testified that he was not aware of any mstance in
which a representative of Microsoft had suggested, “either explicitly or
implicitly," that including Netscape's Web browsing software on Compag
machines would be immical to the Compag-Microsoft relationstup. {DX 2564
(Decker Dep.) at 45.) Indeed, Decker did not recall the "issue of whether or
not Compag should be shipping Netscape Navigator™ ever ansing during the
course of Compaq's various Interactions with Microsoft. (DX 2564 (Decker
Dep.) at 44-45; see.also DX 2603 (Akerlind Dep.} at 114; DX 2566 (Dunn
Dep.) at 176.)

In fact, the evidence shows that it was ACL, not MicrosoRt, that objected to
ptacement of a Netscape Navigator icon on the wWindows 95 desktop of
Compaq’s Presarios and that AOL ult'mately notified Compaq of its intent to
terminate ks agreement with Compag because Compaq was promoting
Netscape Navigator. (Feb. 19, 1999 A.M. Tr. at 33 (Rose); DX 2375.) In May
and June 1996, Compaq and AQL exchanged several letters in which they
discussed whether Compag’s inclusion of a Netscape/SpryNet icon on the
Windows dasktop constituted a violation of Compag’s agreement with AQL to
feature GNN. (DX 2374; DX 2376, DX 2378.) AOL took the position that the
“positioning of the NetScape/Spry Internet service [did) not recognize GNN as
the feature product.” (DX 2376 at COM-13-000003.) In & subsequent letter,
AOL Ffurther stated that “providing this icon to any other provider, including
Netscape bundled with an ISP, would violate Part 2 {of Compag’s agraement
with ADL] because the language contemplates placement of such & provider
In an innocuous (i.e., "Other’} grouping.” (DX 2374 at COM-6-000392.) In the
end, Compaqg and AOL were unable to resolve this issue, and thus on
September 25, 1996, AOL notified Caompaq of Its intent to terminate its
agreement with Compaq because "Compaq has . . . promoted Netscape
(bundied with an Internet Service Provider) . .. as an icon on its

desktop.” (DX 2375 at COM-6-000394,)

Despite this evidence, plaintiffs argue that a November 12, 1996 Compagq e-
mai (GX 758 (sealed); Pis.’ Proposed Findings 4 200.4.2(li1)], written months
after the 1ssue of the removat of the Icons had been resolved, shows that
"Microsoft's true concern® was that "Compaq was assisting Netscape" (Pls.’
Proposed Findings § 200.4.2). In that e-mail, Bob Friedman of Compag
speculated that Microsoft was “offering to give Compaq a share of ISP
revenues fram the Microsoft referral server™ because It was “expecting an
exclusive arrangement that would prevent us fram putting Netscape on the
desktop.” (GX 758 at COM-4-000083-84 (sealed).) When shown that e-mail
at his deposition, Decker testified that "[q)uite frankly Bob is wrong here" and
that Microsoft "never” proposed an exclusive arrangement for Internet
Explorer. (DX 2564 (Decker Dep.} at 50.) Decker explained: "Bob liked to
speculate a lot, and this was not his area of concern.” (DX 2564 (Decker
Dep.) at 56.} Although plaintiffs rely on Decker’s testimony in their proposed
findings, they do not cite this portion of his testimony.

Piamntiffs also refer to a Letter of Understanding ("LOU™} that Compag entered
Into with Microsoft in May 1996, which extended the companies’ Frontline
Partnership to the Internet/Intranet. {See, e.g., Pis.’ Propesed Findings

1 200.4.2(li) (referring to "extension of Frentine Partnership to the
Internet/Intranet™).) As part of that LOU, Compag agreed to "[s]hip new
versions of Internet Expiorer as the default browser on all Compag desktop
and server platforms with each major Compag product release.” (DX 2267 at
COM-2-000172; see also Rose 1 32.) Even the LOU did not, however, prohibit
Compag from continuing to instali Netscape Navigator on its new computers.
{Rose 9 32; Feb, 19, 1999 A.M, Tr. at 42-43 (Rose}.) Indeed, Rose testified,
and contemporanegus Compag documents confirm, that the LOU did not in
any way hmit Compaq's abiiity to distribute Netscape’s Web browsing
software. (Feb. 19, 1999 A.M, Tr, at 44, 73-74 (Rose); DX 2373)

Although plaintiffs assert that "Compag removed Netscape once it was
compelted by Microsoft te restore the Internet Explorer icon to the
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desktop” (Pis.” Proposed Findings 4 168(iil}}, plaintiffs offered no reliable
evidence in support of that assertion. In fact, the evidence Is uncontradicted
that, subsequent to entering into the LOU with Microsoft and restoring the
Internet Explorer 1con to the Windows dasktop, Compaq continuad to ship
Netscape’s Web browsing software on some of its computers (DX 2564
(Decker Dep.) at 129), and that Compag preinstalied Netscape's Web
browsing software on all of its Presario computers at the time of tnal {Feb.
19, 1999 A.M. Tr. at 45, 49-50 (Rose))}. In addition, plaintiffs do not dispute
that Compag ships Netscape Navigator {as well as the Encompass shell
browser} with its computers today, notwithstanding the presence of an
Internet Explorer icon on the Windows desktop. (See Feb. 19, 199% A.M Tr.
at 49-50 {Rose}.}

4. Compagq’s Decision Not To Preinstallt QuickTime

Plaintiffs argue that "[i]n a further effort not to antagonize Microsoft and not
to risk Microsoft's retaliatton, Compagq decided not to preinstall Apple's
QuickTime muitimedia software." {Pis.’ Proposed Findings § 201.3.) In
particular, they contend that "Stephen Decker of Compaq toid Phil Schiller of
Apple that Compag was reluctant to preinstall QuickTrme for fear of upsetting
Microsoft.” (Pls.” Proposed Findings § 201.3(i).) Their only support for that
contention Is the deposition testimony of Phil Schifler.

Once again, pfaintiffs fall to mention Decker's testimony on this subject,
which shows their QuickTime contention to be faise, Decker testified that at
the time of Compag’s 1998 meetings with Apple, Compaq was shipping
QuickTime for free {DX 2564 (Decker Dep.) at 110) and that Apple wanted to
begin charging a royaity for it (DX 2564 (Decker Dep.) at 115-16). According
to Decker, Cempag would have been "happy to continue to ship the
QuickTime product for free, but Compaq was not about to pay Apple a royalty
for that product.” (DX 2564 (Decker Dep.) at 116.) Decker stated: "[T]he
bottom tine from a Compaq perspective Is that we had a technology that in
the past was provided free from Apple, and we were not about to incur
additional cost tn that type of a marketplace for that praduct * (DX 2564
{Decker Dep.) at 117.)

When plantiffs asked Decker whether he "ever ha[{d} any discussions with
any representative from Appie about Microsoft or Compaqg’s relationship with
Microsoft,” Decker responded: "No, not at all." (DX 2564 (Decker Dep.) at
118.) In fact, when plaintiffs asked Decker whather he had aver menticned to
anyone that "the Microsoft relationship Is so0 important to Compaq that
Compag would cease shipping QuickTime," Decker stated: "No, that Is
actually false. We would be shipping QuickTime if Apple gave it to us for
free." (DX 2564 (Decker Dep.) at 119.) Decker's actual testimony cannot be
reconciled with the statement attributed to him by Phit Schiller.

C. IBM

Norris of 1EM testified on piaintiffs’ behaif during the rebuttal phase of the
trial, From March 1995 to March 1997, Norris was Program Director of
Software Strategy and Strategic Relations for IBM's PC Company. {June 7,
1899 A.M. Tr. at 5-7 (Norris).) At the time, Naorris was a relatively low-level
18M employee, approximately four or five tiers beiow IBM's CEQ. {lune 8,
1999 A.M. Tr. at 77 (Norris}.}

As a threshold matter, the evidence suggests that Norrig personally may have
had a poor relationship with Microsoft during the time he was Program
Director of Software Strategy and Strategic Relations, For example, v an
April 9, 1996 e-mail, Norris’ boss, Roy Clauson of IBM wrote:

I believe if we are going to keep Garry Norris involved with MS, he is going to
have to move to Kirkland and establish a relationship with MS. HE HAS NONE
NOW.

(DX 2673.) In fact, Norris’s successor, Gregory Huber, expressiy referred to
the "improved relationship” between the companies in 2 December 1997 e-
mall to Ted Hannum of Microsoft:
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1 very much appreclate the fiextbility that you, Bengt, and perhaps others at
Microsoft have shown in considenng this significant IBM business 1ssue and
granting an MDA exception. In general, I fegl that our improved reiationship
has led to a spint of openness and honesty, a willingness to listen and
cooperate, and a desire to be fiexible in meeting each other’s pragmatic
business needs.

(DX 2654 at 86178.)

The overall theme of Norris” testimony was that from March 1995 (o March
1997, Microsoft treated IBM less favorably than it treated other OEMs—
particularly Compag— bacause IBM competed with Microsaft. (See, e.g., June
7, 1999 AM, Tr. at 49 (Norris); June 7, 1999 P.M. Tr. at 22 (Norrs}, June B,
1999 P.M. Tr. at 4 (Norris).) At the outset, three fundamental points merit
emphasits.

First, Norris’ assertion that IBM recemved less favorable treatment than other
OEMs 1s to 2 large extent conjectural because Nomis admitted that he has
never seen any other QEM's icense agreement with Micrasoft. (June 8, 1399
P.M. Tr. at 4-5 (Norris).)

Second, although he made numerous claims about Microsoft’s purported
reactions to IBM's shipment of competitive sofiware, Normis admitted that
Micrasoft never told IBM that it would not give IBM a windows hcense f [BM
shipped competitive products. (June 9, 1999 P.M. Tr, at 56, 63 (Narris),) Te
the contrary, the evidence shows that IBM continues to this day to ship
numerous non-Microsoft software products with its personal computers, and
yet is abie to icense Windows at a very competitive royaity. (June 9, 1999
P.M, Tr. at 52-54 {Norris).)

Third, much of Norris’ testimony had no apparent connection to the claims in
plaintiffs’ complaints. On the one issue reievant to piaintiffs” claims— the
chstribution of Netscape's Web browsing software— Narris ad mitted that
Microsoft never said that It would not give IBM a License agreement for
Windows if 1BM shipped Netscape’s Web browsing software with its
computers. (June 9, 1999 P.M. Tr. at 63 (Narns).) In fact, Norris
acknowledged that IBM began shipping Netscape Navigator with its
computers in 1996 and continues to do so today. (June 9, 1999 P.M. Tr. at 63
(Morris).)

1. IBM's Royality for Windows 95 and Its Participation in Micrasoft
"Enabling Programs"”

Narris claimed that Microsoft licensed Windows 95 to IBM on less favorable
terms than Compaq received because 1BM competed with Microsoft. {June 7,
1999 A.M. Tr. at 49 (Norris); June 7, 1999 P.M. Tr. at 22 (Norns); June 8,
1999 P.M. Tr. at 4 (Norris).) Based on that tesumony, plaintiffs argue that
Microsoft "discriminated against IBM for featuring competing products.” (Pls.’
Proposed Findings 1 207.) According to plaintiffs, "[tlhese products included
bath [BM's 05/2 operating system, which competed against Windows, and
various application programs.” (Pls.’ Proposed Findings § 207,)

The evidence shows, howevaer, that Compaq received the lowest royalties in
the industry for Windows 95 for the very same reason that IBM previously
had received the lowest royalties in the industry for M5-DOS and Windows
3.x. Prior to 1995, IBM had done joint development work with Micresoft on
both MS-DOS and Windows 3.x, and as a result of that work, IBM paid the
lowest royalty in the industry for those operating systems. {June 8, 1999 A M,
Tr. at 81-82 (Norris); see aise June 7, 1999 P.M, Tr. at 12-13 {Norms); DX
2624 at 16348.) In fact, IBM paid only $11 for a combination of add-on MS-
DOS tools and Windows 3.x ($2 for MS-DOS tools and $9 for Windows 3.x),
when Compaq was paying $30 for that same combination. (DX 2624 at
1634B; see also June B, 1999 A.M. Tr, at 82 {Norris).)

Like IBM had done on MS-DOS and Windows 3.x, Compagqg did joint
development work with Microsoft on Windows 95, (June 8, 1999 P.M. Tr. at 5
{Norris).) 1n particular, Compaq and Microsoft worked together on Windows
95's plug-and-play technologies, an important feature of the new aperating
system. (June B, 1999 P.M. Tr. at 5 (Norris).} Because of that joint
development work, Compaq enjoyed the lowest royalties in the industry for
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Windows 95. (June 8, 1999 P.M, Tr, at 3-6 (Normis}.)

611, Indeed, IBM’s own internal documents show that notwithstanding Norns’
testimony, IBM understood that Compag received the lowest royalties in the
industry for Windows 95 because it worked closely with Micrasoft on the new
operating system. (DX 2624 at 16348; DX 2674 at 87690.) As one IBM
decument put it, "Compaq co-developed Windows 95 with Microsoft. As a
resuit Compag enjoys the best t's & ¢’s {terms and conditions] and the lowest
rayalties in the industry.” (DX 2624 at 16348.) By contrast, IBM did not do
any joint development work with Microsoft on Windows 95, and thus it paid a
higher royalty for that operating system than Compaq paid. {June 8, 1999
P.M. Tr. at 10-11 (Norns).)

912. Microsoft also made clear to IBM that it wanted to develop a cioser
relationship between the companies, For example, in a January 5, 1956 letter
to Tony Santelli of IBM, Kempin wrote:

[W)e would like to see the IBM PC Company being more actively involved in
assisting MS to bring key products to market, this means active Befa testing,
earty SCT engagement, cooperative marketing actions, bug testing, ongoing
feedback, etc. To date the IBM PC Company has not always been an active
participant in these areas . . ..

{GX 2142 at 5681-82,) Compaq worked closely with Microsoft in those areas
{Rase 11 10-12}, and Micresoft informed IBM that it could receive the same
royaity as Compagq If IBM "made the same commitment that Compag did” (GX
2180 at 13371).

913. Plaintffs also complain that "[tJhe IBM PC Company was demed access to
Microsoft's so-calied ‘enabling programs,’ in which IBM’s competitors such as
Compag, HP, and DEC participated.” (Pis.’ Proposed Findings 1 209.2.2; see
afso June 7, 1999 A.M. Tr. at 77-78 (Noms); June 7, 1999 P M. Tr, at 36
{Norris).) These programs inciuded the Microsoft Authorized Support Center,
the Micrasoft Certifiad Solution Provider Program and the Authorized
Technical Education Center. (See June 7, 1999 AM. Tr. at 77-78 (Norns).)

914. On cross-examination, however, Norrs admitted that although the 18M PC
Company was not able to participate in those enabling programs, other parts
of IBM were. (June 9, 1899 P.M. Tr, at 57-59 {Norris).) The evidence also
shows that Microsoft exciuded the I8M PC Company from the snabling
programs for a legltimate reason. Microsoft was concerned that the IBM PC
Company would get its foot in the door with customers "under the guise of
the MS Solution Providers program” and then attempt to "balt and switch® the
customers by selling 1BM products Instead of Microsoft products. (DX 2707 at
81393; June 9, 1999 P.M. Tr. at 62 (Norris).)

2. IBM’s 1954 Rejection of Microsoft's Frontline Partnership Proposat

9i5. Plaintiffs assert that "in late 1994, Microsoft attempled to induce IBM to
reduce or ehminate competition from IBM's rival operating system product,
Qs/2." (Pls-’ Proposed Findings § 209.1.) Plaintiffs base this assertion (see
Pls.” Proposed Findings 9 209.1(i)) on Norris’ testimony that In the second
half of 1994, Microsoft proposed that IBM enter into a "Fronthne Partnership®
that would have required 1BM to "reduce, drop, or eliminate” shiprments of
05/2 June 7, 1999 A.M. Tr. at 13-14, 18-19, 21-22, 73 (Norris); June B,
1999 P.M. Tr. at 18-19 {Norris)).

916, Plaintiffs fail to mention, however, that Microsoft offered IBM a Frontline
Partnership similar te the relationship between Compag and Microsoft
because IBM had requested such a relationship. {June B, 1999 P.M, Tr. at 65
{Norris).) Moreover, Norris’ testimony that 1BM rejected Microsoft's Frontline
Fartnership proposal because it would have required IBM to "reduce, drop, or
eliminate” shipments of 05/2 is inconsistent with the weight of the evidence.

B817. As an initial matter, because Norris iacked any personal knowledge of the
relevant events, his testimony concerning IBM's rejaction of Microsoft's 1994
Fronthne Partnership proposal was based entirely on information purportedly
relayed to him in March 1995 by Dean Dubinsky, the 1BM empicyee
responsible for managing 1BM's refationship with Microsoft in 1994, (June 7,
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1999 A.M. Tr. at 11-14 {Norris); June 8, 1999 P.M. Tr. at 18, 53, 68 (Norris).)
Accordingly, Norris’ testimony on these matters is hearsay.

In addition, Norris’ testimony concerning IBM’s 1994 rejection of Microsoft’s
Fronthine Partnership finds no support in the contemporaneous documents.
(See June 8, 1999 P.M. Tr, at 42, 52, 54-55, 65-66 (Norris).) Those
documents show that IBM went to Microsoft in 1994 with a reguest for a
refationshup on par with Compagq’s relationship with Microsoft. (DX 2624 at
16332; see also June B, 1599 P M. Tr. at 13-15 (Norris).) In response to that
request, Microsoft proposed a Frontiine Partnership with IBM that would have
been comparable to its arrangement with Compag. (DX 2624 at 16332, see
also June 8, 1999 P.M. Tr. at 17 (Normis).) Pursuant to that proposal,
Microseft and IBM wouid have performed joint sales, marketing and
development work, and in exchange, IBM would have received future
Microsoft products at the lowest royalty rates in the industry. (DX 2624 at
16332; see aiso June 8, 1999 P.M. Tr. at 17 {Norris).)

Drafts of the agreement implementing the proposed Frontline Partnership
created in the summer of 1994 do not support Norris’ assertion that [BM
would have been reguired to "reduce, drop or efiminate 05S/2" and
"exclusively promote Microsoft products.” (June 7, 1999 A.M. Tr. at 13-14,
18-19, 2i-22, 73 (Norns); June 8, 1999 P.M_ Tr. at 22-23, 42 (Norris).) For
example, the earliest draft of the agreement admitted Into evidence would
simpiy have required IBM to "primarlly promote MS desktop software
ptatforms." (DX 2625 at 6012.)

Later drafts of the agreement were even less restrictive, exprassly providing
that IBM's commitmeant to promote "Microsoft software platforms" was "not
exclusive to products offered by other divisions of IBM." (DX 2626 at MSC
00414635; DX 2627 at MSC 00415061; June 8, 1999 P.M. Tt at 32, 42
{Norris).) The drafts similarly stated that the two companies would “reference
each others products in a favorable but non-exclusionary way." (DX2626 at
MSC 00414639; DX 2627 at MSC 00415061.) Such language cannoat be
reconciled with Norris” assertion that IBM wouid have been required to
“reduce, drop or eliminate 05/2" and "exclusively promote Microscft
products® If it entered into the proposed Frontline Partnership.

18M and Microsoft representatives met to discuss the proposed Frontline
fartpership in November 1994 &t an industry conference called Comdex. {DX
2624 at 16333; DX 2628 at 82171; June B, 1999 P.M. Tr, at 47-48 {Norris).)
Prior to that meeting, 18M senior management, Including IBM’s executive
committee, had reviewed the proposed Fronthine Partnership, (DX 2624 at
16332; DX 2628 at BZ171; June B, 1999 P.M. Tr. at 45-46, 51-52 {Norrns).)
Dunng that process, which took several months, IBM provided Microsoft with
no information about the status of the review. (DX 2624 at 16332; June 8§,
19589 P.M. Tr. at 45-47 (Norris).) Indead, Microsoft had received no news
from [BM about the proposed Frontline Partnership since mid-September
1994, when Tony Santelli, Bruce Claffin and Rick Thomann, three top
execitives of the IBM PC Company, had informed Microsoft that they liked the
agreement that had been negotiated. (DX 2627 at MSC 00415057.)

With no advance warning, at the November 1994 Comdex meeting, which Bill
Gates attended, 1BM rejected the propesed Fronthne Partnership that Kempin
had negotiated with IBM at IBM's request, (DX 2624 at 16333.) IBM informed
Micrasoft that rather than enter into a Fronthine Partnership with Microsoft,
1BM was gong to pursue an initiative it catled "IBM First" or "IBM Products
First." (DX 2624 at 16333; DX 2628 at 82171; June 8, 1999 P.M. Tr. at 68
(Narris).} IBM told Microsoft that pursuant to that initiative, IBM would nat
promote any Microsoft products and, indeed, was going to preload 0S/2 on all
of its computers. (DX 2624 at 16333; DX 2628 at 82171; DX 2675 at 81572,
see also DX 2678 at 92408; June B, 1999 P.M. Tr, at 68-69 (Norris).)
Neediess to say, IBM's rejection of Microsolt’s Frontline Partnership proposal
in 1954 was a low point in the IBM-Microsoft relationship. {See DX 2676.)
Senior Microsoft executives such as Kempin felt that they had "stuck their
neck out” at Microsoft by "negotiating an alliance with IBM at IBM‘s

request.” (DX 2676 at 92296.) As Dubinsky later put it, by rejecting
Microsoft's proposed Frontiine Partnership at the November 1994 Comdex
meeting in front of Gates, IBM had ™turned the tables’ on Kempin." (DX 2677
at 90323.)

After the November 1994 meeting, Microsoft informed [BM that it would
"treat 1BM like any other OEM™ and that IBM would recelve the "standard
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Win95 OEM agreement.” (DX 2624 at 16333; June 8, 1999 P.M_ Tr. at 69
{Norris).) In his direct testimony, Norris asserted that treatment "like any
other OEM" meant that IBM received the sarne Windows 95 royalties and
terms and condliions as a "white box” manufacturer that produced only 500
to 1000 computers a year. (June 7, 1999 AM, Tr. at 75-76 (Norris); June 8,
1995 P.m. Tr. at 71 (Norris).) Relying on that assertion, plaintiffs contend that
Microsoft treated IBM “not like other large OEMs such as Compaq, Dell and
HP, but rather liike any of the other hundreds of much smaller OEMs." (Pls,’
Proposed Fincings 9 209.1.2(11}.) The evidence shows, however, that IBM’s
Windows 95 royalties were "not out of parity with any OEM except

Compaqg.” (GX 2180 at 13371; see also DX 2305 (sealed)

Plaintiffs also assert that because IBM rejected Microsoft's propased Frontline
Partnership, "IBM's beginning pnce for Windows 95 was $75 per copy.” (Pls.”
Proposed Findings § 209,1.2(iii) (citing GX 2132).) That assertion, however,
is chronologically flawed. Microsoft Informed IBM that its "base royaity for
Windows 95 [was] $75.00" on October 21, 1994 (GX 2132 at 81833), which
was nearly a month before IBM rejected Microseoft’s Frontline Partnership
propasal on November 16, 1994 at Comdex (see June 8, 1999 P.M, Tr, at 47-
48 (Norris).} As a result, contrary to plaintiffs’ assertion, IBM's rejection of
that proposat could not have had any bearing on "IBM's beginning price" for
Windows 95, which was stated beforehand.

Plaintiffs also note that "[t]he royaities paid by the 18M PC Co. to Microsoft
Increased from approximately $40 million in 1995 to 3220 mulkion in

1996." (Pls." Proposed Findings ¥ 209.2.1(ii).} As IBM‘s own documents make
clear, however, the reason why IBM's operating system royatties increased
significantly from 1995 to 1996 was because of the “obsolescence of Win 3.11
by Win 95." (GX 2194 at 90365; see also June 9, 1999 P.M, Tr. at 14-16
{Norris).) As noted above, IBM received the lowest royalty in the industry for
Windows 3.11 because of its joint development effarts.

3, IBM’s 1995 Market Development Agreement

On direct, Norrig also testified that Microsoft in October 1994 provided IBM
with a draft market development agreement ("MDA") that offered to reduce
1BM's windows 95 royalty by $8.00 If IBM would "reduce, drop or eliminate”
shipments of 05/2. (June 7, 1989 AM. Tr. at 18-22 (Norris); June &, 1999
A.M. Tr. at 5 (Norns).} Based on that testimony, plaintiffs argue that
Microsoft "sought to condition substantial MDA price discounts on IBM's
ceasing to ship with its PCs products that campeted with Microsoft's
products.” (Pls.” Proposed Findings § 210.) -

Once again, Norris’ claltn that the draft MDA would have required IBM to
"reduce, drop or efiminate” shipments of 0572 is contrary to the terms of the
agreement Itself, {GX 2132.) Narris identified four milestones in the draft
MDA that purportedly would have reqguired IBM to "reduce, drop or eliminate”
shipments of 0S/2. (June 9, 1998 A.M. Tr. at B-10 {Norris}.} As Norris
admitted on tross-exammation, however, none of those milestones would
have required IBM to stop its shipments of 0S/2, which 1s the imptression
Norris sought to create through his direct testtmony. (June 9, 1999 A.M. Tr.
at 10-14 {Norris).)

4. The Negotiation of IBM‘s 1995 Windows 95 License Agreement

Plaintiffs argue that "Microsoft delayed granting an essential Windows 95
license to 18M until 15 minutes before the product’s launch because of IBM's
preloading of competitive products,” in particuiar, Lotus SmartSuite. {Pis."
Proposed Findings §1 208, 208.6.3.) The evidence shows, however, that
Microsoft and IBM were unable to agree on the terms of a3 Windows 95 license
agreement until the morning of the product launch for reasons unrelated to
"IBM's preloading of competitive products.”
In the spring and summer of 1995, when Narris was negotiating 1BM’s OEM
license agreement for Windows 95, the 1BM-Microsoft relationship was poor
and contentious for several reasons. {June 7, 1999 A.M. Tr. at 12 {Norrls).)
o First, Microsoft and IBM previously had collaborated on development of
a number of different operating systems, including MS-DOS, Windows
3.x and 0S/2. (June B, 1999 A.M, Tr. at B1-83 (Norris).) Those joint
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deveigpment giforts ended in the early 1990s, and the preakup was
very difficult far bath compames, (June B, 1995 A.M Tr. at 83
{Norris); see also DX 2632 at 1.)

& Second, 1BM’s 1994 rejection of Microsoft's Frontline Partnership
proposal had seriously strained the refationship between the
companies. (DX 2676 at 92296; June 7, 1999 AM. Tr. at 13 {Norris).)

o Third, at the trme Microsoft and IBM were negotiating a Windows 95
license agreement, IBM was engaged in an overt and public campaign
to disparage Windows 95 in an effort to benefit 0$/2. {DX 2635 at
92194; DX 2636 at 92511.)

o Fourth, by the summer of 1995, an ongoing audit of IBM's existing
QEM license agreements had reveaied that IBM had not paid Microsoft

| tens of millions of dollars in royalties that IBM owed Microsoft under

the agreements, (DX 2642 at 92187.) IBM uitimately agreed to pay

Microsoft more than $31 million for under-reported royalties pursuant

to a settlement agreement. (DX 2644 at 2.)

Those facts, particularly IBM’s campaign to disparage Windows 85 and
Microsoft's discovery that IBM had underpaid royalties by tens of muthans of
dollars, were the reason why Microsaft and 1BM had such difficutty negotiating
a Windows 95 hcense agreement.

a, IBM's Campaign To Disparage Windows 95

§31. in 1995, IBM was critical of Microsoft in general and Windows 95 1n particular
as it sought to promote 0S/2. As a news article from March 1995 notes, "[t}
he gloves are off . . . a5 IBM and Microsoft gird themselves for the battle of
the operating systems.” (DX 2632 at 1.) IBM’s documents from this time
period show that 1BM’s hostile posture was adversely affecting IBM's
relationshp with Microsoft.

932. For exampie, a July 24, 1995 IBM memorandum summarizing a telephone
conversation between Bill Gates and Rick Thoman of IBM stated that Gates
had complained about "IBM’s nonrespect for Microsoft.” (DX 2635 at 92194;
see also June 9, 1999 AM, Tr, at 20 (Norris).) Accerding to the
memorandum, Gates ated a quote of Lows Gerstner, IBM's CEQ, in Business
Week that "Micrasoft was a great marketing company, but not a great
technotogy company.” (DX 2635 at 92194.) Gates also complained about
"smear campaigns’ pianned by Dan Lautenbach and others against the
Windows 95 product * (DX 2635 at 92194.) Another IBM memarandum from
this time period states that Thoman shoutd be prepared to discuss with Gates
"recent news releases in Latin America and Europe, where Reiswig and Ned
Lautenbach are quoted on an open campaign to disparage Windows 95. (DX
2636 at 82511.)

233, In cannection with its efforts to promote 05/2, IBM also distributed a white
paper entitled "Warp vs. Chicago: A Decision Maker’s Guide to 32-Bit
Operating System Technology.” (DX 2633.) As one news articie from 1995
observed, what was unusual about the document was "the iengths it goes to
in toutng the superionty of 05/2 and the way in which it demigrates its
competitor.” (DX 2632 at 1.} For instance, the white paper stated:

As you can see, Microsoft's Chicage operating system Is lang on hype and
somewhat short on technology. But if you've foliowed their product offenngs
over the past few years, this revelation should realiy come as no surprise.
Microsoft has a track record of delivering ‘cosmetically advanced’ operating
systems whiie ignoring the more important tssues like tobustness, capacity,
and true object-orentation.

So what about Chicage? Good question! With one foot still buried In the
DOS/Windows grave, Chicago is yesterday's technoiogy dressed up to logk
like tomorrow’s 32-bit 0S. Why wait for an imposter?

(DX 2633 at MX 2110387.)
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934. Given such public statements by IBM, Microsoft was unwilling to endorse
pubhcly IBM’s products. (June 7, 1995 A.M. Tr. at 74-75 (Norris).) Indeed,
IBM's hostile public posture towards Microsoft explains why "Microsoft would
not provide quotations for IBM to use in press releases for its PCs.” {Pls.’
Proposed Findings § 209.3(v); see also GX 2193; June ?, 1995 P.M. Tr. at 24-
27 (Nornis).) As one IBM document put it, Microsoft would not make “public
statements of cooperation/endorsement” because "our (IBM Corp.) public
posture has been less than positive towards MS." (GX 2158; see also June 9,
1999 A.M. Tr. at 17 {Norris); DX 2645 at 92562; DX 2646.)

b, The Audit

935. Meanwhile, accountants were conducting an audit of IBM's royalty payments
to Microsoft for several different operating systems. (June 7, 1999 A.M. Tr. at
31 (Norrs); June 9, 1999 A.M, Tr. at 34-35 (Norns).} That audit had begun

| before Norris became Program Director for Software Strategy and Strategic
Relations in March 1995. (June 9, 1999 A.M. Tr. at 36 {Norris).)

936. Norns testified that between March 1995 and June 1995, Microsoft and 18M
were making "good progress” on a Windows 95 license agreement, having
negotiated 38 open items “"down to approximately ten items.” {lune 7, 1999
AM. Tr. at 24-25 (Norris).} Norris stated, however, that negotiations began
to "siow down" in mid-June (June 7, 1999 A.M. Tr. at 26 (Norris)) and that
Mark Baoer of Microsoft informed hym on July 2¢, 1995 that “he had been
instructed to cut off negotiations with IBM until the audit had been settled by
executive management” (June 7, 1999 AM. Tr. at 30-31 (Nornis)).

937. In examining Narris, plaintiffs attempted to suggest that this suspension of
negotiations was somehow related to IBM‘s 1995 acquisition of Lotus and,
more speclfically, to 18M’s July 17, 1995 announcement that it was going ta
make Lotus SmartSuite the "primary desktop offering from IBM* jn the United
States. (June 7, 1999 A.M. Tr. at 42 (Norris); see also Pls. Proposed Findings
11 208.3, 208.4, 208.5, 208.6.) That suggestion finds no support in the
evidence.

938. For one thing, the evidence shows that it was IBM, not Microsoft, that first
connected the audit to negotiation of a Windows 95 license agreement,
Specifically, Jim Miller of IBM informed Microsoft dunng a July 14, 1995
telephone call— six days before Baber purportedly cut off negotiations— that
IBM was not sure it could sign a2 Windows 95 license agreement until cpen
issues relating to the audit were resolved. (DX 2638 at 2; June 9, 1999 AM.
Tr. at 37-3B (Norris).) This fact is memonalized n a July 14, 1995 letter from
Neil Miller of Microsoft to Jim Milier of IBM summarizing the telephone call.
{DX 2638 at 2 ("In today’s phone call, you stated your feeling that MS is not
acceplting the ‘spirit of the agreement,’ that you think you may need to stop
the audit untl these Issues are resolved, and that, due to these open Issues,
you are not sure you can sign the license for Windows 95 at this time."); see
afso GX 2370 at 2 ) Moreover, Baber expressly told 18M that "the reason the
Win 95 contract was bemng tied to audits was that Jim Milier suggested if the
audits could not be resoived, IBM would be unwitling to sign the Win 95
agreement.” {GX 2155 at 92179.)

939. 1In response, plaintiffs point to Jim Miller's July 1B, 1995 jetter responding to
Nell Miller's July 14, 1995 letter. (See Pls.* Proposed Findings § 208.6.2.2(i).)
In that letter, presumably written after more senior executives at IBM {Bruce
Clafiin and Jerry Casler) had learned of s comments, m Miller stated: "With
respect to your comments about the signing of the Windows 95 license
agreement, we consider the Windews 95 contract negotiations to be
completely separate and unrelated to the audit , ., ." (GX 2371 at 3.)

- Notably, however, Jim Miller nowhere denies making the statement attributed
toe him i1p Nell Mitler’s July 14, 1995 letter. Jim Milier's lattor thus does nothing
to undermine Microsoft’s showing that the timing of Microsoft’s suspension of
negotiations was related to Jim Milier’s statement, rot IBM's announcement
regarding SmartSuite.

S40. In addition, none of Norris' contemporaneous documents discussing the
Windows 95 license negotiations attempt to connect Microsoft's actions to
IBM's acquisition of Lotus or its July 17, 1995 announcement regarding
SmartSulte. (See, e.g., GX 2199.) And when Norris was asked at trial
whether he "mean[t] to suggest . . . that the timing of Mr. Baber's July 20th
call was related to IBM's July 17th announcement about SmartSulte," Norris
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responded: "I didn’t suggast any timing, counseior.” {June 9, 199% A.M, Tr. at
37 (Norris).) Norns further testified that he did not mean to imply “there was
a connection between those two events,” {June 9, 199% A.M. Tr. at 37
{Norris) (I didn't imply anything."}.} Thus, plaintiffs failed to show that the
timing of Microsoft's suspension of negotiations was related at all to IBM's
July 17, 1995 announcement as opposed to Jim Miller's July 14, 1995
comment that IBM was not sure it coutd sign a Windows 95 hicensa agreement
unti! the audit was resolved.

The evidence further shows that given the substantial underpayments that
had been discovered, Microsoft was legitimately "concernad about IBM's
abHity to report accurately” under a Windows 95 license agreement. (DX 2642
at 92187, see also DX 2643 at 92528; June 9, 1999 A.M. Tr. at 60-61
(Nerris).) IBM’'s own internal review had revealed "under-reparted rovalties of
greater than 20%" on two different operating systems for the audit period
{DX 2642 at 921B7; see also June 9, 1999 A.M. Tr. at 6B, 64 {Narrs)), and
Microsoft "estimate{d] $50-100M 1n underpayments based upon past
experience with IBM" (GX 2195 at 92178; June 9, 1999 A M. Tr. at 41
(Norris)).

Jerry Casler of IBM, who took over responsibility for the audit from Jim Miller
in August 1995 (see lune 9, 1999 A.M. at Tr. at 43, 62 (Narris); GX 2195 at
92179), summarized the situation as follows in an August 16, 1995
memorandum:

Restating what everyone knows, MS 1s extremely upset with us and In my
judgment with good reason. There is an unacceptable level of emation and
distrust. The root of this is lack of communication and sharing of mformation
across the board. This has been exacerbated by late and inaccurate payments
(mast frequently underpayments); the length of time the audit is taking and
the Fact that, in their view, we have so tightly tocked the auditors with the
Confidential Disclosure Agreement that MS waon't have reasonable abitity to
validate it has been paid accurately.

(DX 2643 at 92528.) Casler also referred in his memorandum to IBM's
"history of inaccurate payments" and its "flawed/comphcated process” of
keeping track of software, noting that Microsoft was "very suspicious of our
ability to report timely/accurate data.” (DX 2643 at 92528.) Casler toncluded
his memeorandum, however, by noting that Microsoft was "sincerely
appreciative of the efforts made in the last few days" and that he beheved
"we’'ve turned the corner.” (DX 2643 at 92529}

On August 24, 1995, eight days after Casler wrote in his memorandum that
the corner had been turned, IBM and Microsoft settied the audit. (5ee DX
2644.) Pursuant to that settlement, IBM agreed to pay Microsoft more than
$31 million, (DX 2644 at 2.} That same day, the iaunch date for Windows 95,
IBM and Microsoft also signed a Windows 95 license agreement. (June 7,
1999 A.M. Tr. at 63 (Norris); June 9, 1999 P.M. Tr. at 8 (Narns).)

Norris testified that IBM was prejudiced by not signing a Windows 95 license
agreement unty the date when the new operating systern was reieased. {June
7, 1999 AM. Tr. at 84 (Norris).) His claim of prejudice, however, appears to
be over-stated. For example, IBM complained that it was adversely affected
by the "deiay in obtaining the code." (GX 2196 at 92185 see afso June 7.
1999 A.M. Tr. at 50 (Normis); Pis.’ Proposed Findings 4 208.6 {Microsoft "cut
off IBM's access to Windows 95 code that IBM needed for its PC product
planning and development.”).) But Norris admitted that IBM had previously
recesved numerous beta versions of Windows 95 and that he was not aware
of any GEM in the world that received the final Windows 595 code (the so-
called Gold Master) without signing a license agreement for Windows 95.
{June 9, 1599 A.M, Tr. at 59-60 (Norrts).) Norris also acknowledged that,
even though IBM did not sign a Windows 95 license agreement until the day
of the Windows 95 launch, it was able to particlpate In the launch event {June
9, 1999 P.M. Tr. at 8 (Norris)), and Windows 95 was available on IBM's Aptiva
300 and 700 series and Thinkpad computers beginning in September 199%
(June 9, 1999 P.M. Tr. at 8-10 {Norris); DX 2685), in plenty of time for the
important Christmas selling season {June 7, 1999 A.M. Tr. at 59-60 {Norris)).
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c. Lack of Executive Contact

Norris stated that one of the reasons why the IBM-Microsoft relationship was
50 poOr was because "there was very-— little-to-no executive contact or
minimal contact between the two companies." (June 7, 1999 A.M, Tr, at 12
(Norris).) This problem appears to have been one of IBM's own making.

The documents show that throughout the summer of 1995— when Microsoft
and IBM were attempbing to resolve the audit and negotiate 3 Windows 95
license agreement— Microsoft requested that a meeting be arranged between
Bill Gates and Louis Gerstner, IBM's CEQ. (GX 2153 at 92327; GX 2195 at
92179, GX 2204 at 52326.) For instance, Kempin told Tony Santeli of IBM in
July 1995 that "[h]e felt strongly that a meeting with Gates and LVG
[Gerstner} was crycial " (GX 2153 at 92327} When Santell suggested a
"Thoman, Gates meeting" instead, Kempin "pushed back and said CEQ's mesat
with Gates all the time." (GX 2153 at 52327.) Despite Microsoft’s numerous
requests, Gerstner never agreed to meet with Gates in the summer of 1995,
exacerbating tensions that already existed between the two companies. {June
9, 1999 A.M. Tr. at 45, 56-5B (Nornis).)

d. Lotus SmartSuite

Norris testified that Microsoft tried in the summar of 1995 to discourage IBM
from shupping Lotus SmartSuite with its computers. (June 7, 1999 A.M. Tr. at
53-54 {Noiris); see also Pls.’ Proposed Findings § 208.6.3.) To support that
testimony, Narris referred to an IBM e-mail stating that on August 9, 1995,
Kempin "suggested IBM not bundle Lotus SmartSuite on our systems for a
minimum of six months to one year." (GX 21585 at 92178.) On cross-
exammnation, however, Nerris admitted that IBM immedately rejected
Kempin's suggestion and, in fact, went on to bundle Lotus SmartSuite with ali
or nearly all of Its comnputers. (June 9, 1999 A.M. Tr. at 39-40 {Norris).}
Norris also conceded that, notwithstanding IBM’s rejection of Kempin's
suggestion, Microsoft did not seek to increase IBM's Windows 95 royalty in
the remaining two weeks of negotiations before IBM signed Its Windows 95
license agreement. {June 9, 1999 A M. Tr. at 40 (Norris).)

Plaintiffs further contend that Microsoft again attempted to convince 1BM nat
to ship Lotus SmartSulte in 1996 and 1997, (See Pls.’ Proposed Findings

1 209.3.) Despite Microsoft’s efforts to convince IBM to ship Its application
software instead of Lotus SmartSulte {see GX 2157 at 9713 {Kempin asking
"why didn't Microsoft get a chance to compete")), Norris adrmitted that IBM
continued te ship Lotus SmartSuite with its computers and still does so today
{June 9, 1999 P.M. Tr, at 57 (Norris)).

5. IBM’s 1996 Windows Desktop Family Agreement

Norris also testified about the negotiation of IBM's 1996 Windows desktop
family agreement. {June 7, 1999 P.M. Tr, at 4-24 (Norns); see alse Pis.”
Proposed Findings § 210,2.) As Norris expiained, that agreement
encompassed a number of Microsoft products, including Windows 3.11,
Windows 95 and Windows NT 4.0. (June 7, 1999 P.M. Tr. at 8 {Norris); June
9, 1999 P.M. Tr. at 27-28 (Norris).) Although it is not clear how It is relevant
to the claims in this case, plaintiffs elicited testimony from Norris that IBM
wias required to pay a "substantially higher® royailty for Windows 3.x under
the Windows desktop family agreement than It paid under Its existing OEM
license agreement. (June 7, 1999 £.M. Tr. at 13 {Norris}; see also Pis.’
Proposed Findings § 37 (Microsoft “force(d] IBM to accept a doubhing of its
royalty for Windows 3.11"}.)

Norris testified that Microsoft proposed the idea of a single license agreement
that would cover several different Microsoft operatmng systems. (June 7, 1999
P.M. Tr. at 8 (Norris).) The contemporaneous documents suggest otherwisa,
however, Two months before IBM received a draft Windows desktop family
agreement from Microsoft (June 9, 1999 P.M. Tr. at 27 {Nerris)), Jane Jokl of
IBM sent an e-mail to Tony Santelli of IBM proposing that IBM pursue “an
‘across the board” Microsoft ficense for all of the products,” including "Win95,
NT Workstation and Windows.” (DX 2647 at 10025.) Jokl wrote:

hrin:JAarorw micrognft caom/nracenace/trial/r-fnfI¥T acn T8N
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This kind of ‘cembination” Hicensing seems to be what the industry/Microsaft
are heading toward for the future as Microsoft encourages the move to the
32bit OS. This gives customers flexibility and helps accammodate operating
system diversity and evolving choice across small, medwm and large
businesses.

(DX 2647 at 10025; see a/s0 June 9, 1999 P.M. Tr. at 29-30 (Norris).)

Santelli, who was two levels above Norris In the IBM management structure,
responded to Jokl's e-mail as follows: "Jane: Thanks for your creative mput
on this. We'll push 1t." (DX 2647 at 10024; see also June 9, 1999 P M. Tr, at
28-33 {Norris).) Jokl's and Santealll's e-malls were ultimately forwarded to
Norris by Qzzle Osborne, Norris’ boss at the time, who described the "combo”
license as Norris’ "to do.” (DX 2647 at 10024.) Norris' only response ta this e-
mall chain was that he had simply ignored what his boss and s boss’ bass
had told him to do. (June 9, 1995 P.M. Tr. at 33 (Narris); see also June 9,
1995 P.M. Tr. at 36 (Norris}.)

Norris also testified that under the Windows desktop family agreement, "IBM
would have to give up its favorable price for Windows 3.11, and the price
would go from $9 to $62." (June 7, 1999 P.M. Tr. at 8 (Norris}.) That
testimony is misteading for two reasons.

First, IBM’s explicit negotiating strategy was to agree to an Increase In its
windows 3.11 royaity in order to obtain a low Windows NT royalty. For
example, in an April 9, 1996 e-mail to Osborne, Santelli wrote:

Qzzie, we need to find a way to leverage our current Windows 3.11 royalties
as an incentive to reduce Windows 95/NT royalties. It's in Microsoft’s mterest
to mave us from Windows 3.11 ASAP, This has value, We need to discuss how
to best play this

(DX 264B.) Indeed, Windows NT 4.0 was the "biggest driving force for IBM to
go to WDF [agreement].” (GX 2180 at 13372.) Norris testified: "The market
had begun to catch on to Windows NT, and we were certainly beginning to
understand that Windows NT would become an important factor m the
market . . .." (June 7, 1999 P.M. Tr. at 14 {(Norris).) As It turned out, 1BM
was quite successful in this strategy, reducing its Windows NT rovalty from
$195 under its existing OEM license agreement to $112.50 under the
Windows desktop family agreement. {(GX 2186, see alsa June 9, 1999 P.M,
Tr. at 37-45 (Norns); DX 2624 at 16313.) Plaintiffs ignore this substantiai
reduction in IBM’s Windows NT royalty in thelr proposed findings. {See Pis.”
Proposed Findings 1 37.1(1i).)

Secend, Norris greatly exaggerated the magnitude of the increase in IBM’s
Windows 3.11 royalty under the Windaws desktop famity agreement. As he
admitted on cross-examination, IBM's rayalty for Windows 3.11 under the
Windows desktop family agreement was ultimatety only $19.50, not $62 as
Microsoft had oniginally proposed. {(June 9, 1999 P.M. Tr. at 46-4% {Norris).)
Even plaintiffs concede that “IBM was abie to negotiate the originatly offered
$62 royalty Micresoft proposed for Windows 3.11 down to an effective royalty
of approximatety $19.50." (Pls.’ Proposed Findlngs ¥ 37.1.4.) That amounted
te an increase of only $10.50 from IBM’s existing agreement, a small price for
an $82.50 decrease in IBM’s Windows NT royalty. In fact, Norris thought that
his team had done such 2 good Job in negotiating the Windows desktop family
agreement that he proposed that they each receive a cash award. (June 9,
1995 P.M. Tr. at 52 (Norris); DX 2693.)

6. Early 1997 Discussions between Microsoft and IBM

Norris aiso advanced a number of miscellaneous allegations, most of which do
not reiate to the distribution of Web browsing software, and thus are
irrelevant to any 1ssue in the case. The majority of those allegations relate to
two propesals that Microsoft purportedly made to IBM at meetings m
February and March of 1997, right before Narris left the IBM PC Company.

To begin with, the purported descriptions of those proposals contained in
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Normis’ handwritten notes are very different from descriptions contamned in
contemporanecus IBM e-mail describing the very same meetings with
Microsoft. (Compare GX 2163 and GX 2168, with DX 2708 and DX 2652; see
aiso June 9, 1999 P.M. Tr. at 63-70 {Norris).} In any event, regardiess of
what was proposed by Microsoft at those meetings In February and March of
1997, the evidence shows that nothing ever came of the two alleged
proposals.,

a. Internet Explorer 4.0

Norns testified that Microsoft told IBM on March 27, 1957 that IBM could
participate in the Internet Explorer 4.0 launch event (@ brief event in which
representatives of nuimerous companies got up on stage with Microsoft
personnel to promote the launch of Internet Explorer 4.0) only if it agreed to
stop shipping Netscape’s Web browsing software with its computers. {June B,
1999 A.M. Tr. at 49 (Nornis); see also Pls.’ Proposed Findings 99 205.2,
205.3.)

On cross-examination, however, Norris admitted that 18M ultimately did
participate in the Internet Explorer 4.0 faunch event in September of 1997,
notwithstanding the fact that IBM was shipping Netscape's Web browsing
software with its computers. (June 9, 1999 P.M. Tr. at 70 {Nornis}; see also
DX 2702.) In fact, on August 18, 1897, a month before the Internet Explorer
4.0 launch event, IBM publicly announced a new license agreement for
Netscape Navigator 4.0. (DX 2704; June 9, 1999 P.M. Tr. at 72-73 (Norris).}
Not only did Micresoft permit IBM to participate in the Internet Explorer 4.0
launch event, but Micresoft also gave IBM {i} @ $1 millkon reduction in its
Windows 95 royalties in order to fund Internat Expiorer promotional activities
(June 9, 1999 P.M, Tr. at 71 {Norris); DX 2699), and (i) permission to modify
Windows so that If new users clicked on the Internet Explorer icon, they
would be taken to IBM's ISP service, not Microsoft's Internet referral server
(lune 9, 1999 P.M_ Tr. at 71 (Norris); DX 2701; DX 2702 at 01230 (iBM e-
mail describing this "as a big win for IBM™). Microsoft made these
accommaodations even though, as noted above, IBM was shipping Netscape
Navigator with its computers at the time. (June 9, 1699 P.M. Tr. at 70-71
{Norris).)

In view of this subsequent history, the significance of Micresoft's purported
proposal concerning 1BM's participation in the Internet Explorer 4.0 launch
event 1s unclear. Assuming MicrosoR made such a proposal, it was not on the
table very iong. As of AprHl 21, 1997— iess than a month after the alleged
proposal was made— Scott Bosworth of IBM wrote that *[tlhere Is no
proposai on the table from Microsoft to exclusively bundie IE on the PCCo.
hne." (DX 2649 at 93796.) Bosworth also noted that "there is no restriction
on bundiing other browsers." (DX 2649 at 93796.) When shown this
document, Norris stated, "I guess after I left, they took it off the tabie. (June
9, 1999 P.M. Tr, at 75 (Norns).) Nairis also admitted that I8M still ships
Netscape Navigator with its computers today. (June 9, 1999 P.M. Tr. at 63.
{Norris).)

Plaintiffs also contend that "[a]t a March 6, 1997 meeting with IBM,
representatives of Microsoft threatened that, if IBM did not pre-ioad and
promote Internet Explorer 4.0 exclusively on its PCs {in ather words, tc the
exclusion of Netscape Navigator), it would suffer ‘MDA repercussions.™ {Pis."
Proposed Findings 9 205.1; see also Pls.* Proposed Findings ¥ 49.3.1.3(iii).}
To start, Norris’ e-mail summarizing his March 1997 discussions with
Microsoft makes no mention of a threat of "MDA repercussions.” {See GX
2167.) More fundamentaily, plaintiffs readily admit that "IBM ultimately
refused Microsoft’s proposat that it exciusively ship Internat Explorer 4.0 and
stop shipping Netscape.” (Pls.’ Proposed Findings § 205.3.) Desplte this
refusal, neither plaintiffs nor Norris claims that 18M suffered any "MDA
repercussions.” To the contrary, In August 1997, Microsoft gave IBM a $1
mitlion reduction in its Windows 95 royaities. (June 9, 1999 P.M. Tr. at 71
{Morris); DX 2699.)

b. Broadcast PC

Norris further testified that Microsoft told IBM in March 1997 that IBM could
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be Microsoft's "first chais" partner for something called the Broadcast PC
initiative if 1BM agreed ta stop shipping certain “objectionable apps" such as
Lotus SmartSuite with its Apttva computers. {June 8, 1999 A.M. Tr. at 22, 25-
26, 32-33 (Narmis).) Accarding te Norris, Microsoft alse offered to license IEM
a package of Microsoft software products (Word 97, Works 4.0, Encarta 97,
Maney, etc.) for only $10.00 if IBM removed the "objectionable apps” from its
Aptiva computers, (lune B, 1999 A.M Tr. at 47-48 (Norns) )

As an nitial matter, Norns charactenzation of Microsoft’s Broadcast PC
proposal as reiating to the entire Aptiva line rather than to the Broadcast PC
itself is at odds with other evidence. The Broadcast PC was gomng to be a
high-end machine that permitted users to view broadeast television. (June 9,
1999 P.M. Tr. at 76-77 (Norns).) IBM was going to provide the hardware for
this product, and Microsoft was geing to provide the software. {June 9, 1999
P.M. Tr. at 77 {Norris).) The two companies then were going to promote the
product jointly, including possibie co-branding. (June 9, 1999 p.M. Tr. at 77-
78 {Norris).) According to the summary of the March 27, 1997 meeting
prepared by Dean Dubinsky of IBM, Microsoft was concerned about promoting
"8PC systems" If they included "competitive offerings.” (DX 2652 at 83269
{emphasis added); see also June 5, 1999 £.M. Tr. at 78 {Norms}.) Microsoft
therefore "proposed a preload bundle” of Microsoft software "providing the
functions requested by [IBM].” (DX 2652 at §3269.) As Noams admittad,
Dubmnsky’s description of Microsoft’s proposal was very diffarent from his
own. (June 9, 1999 P.M. Tr. at 81 (Norris).) The evidence, in shart, shows
that Microsaft simply did not want to put its brand name on the Broadcast PC
if It contained competing software.

In any event, although IBM rejected Microsoft’s proposal to replace certain
competitive offerings in the "BPC systems" with Microsoft software, the twa
companies continued discussing the Broadcast PC initiative. {June 9, 1599
P.M. Tr. at 81-82 (Norris).) In fact, an 1BM document dated May 22, 1997
states: "IBM Is currently Microsoft’'s *first chair’ partner for Broadcast PC." (DX
2653 at 86557; see also June 9, 1999 P.M. Tr. at §2-83 (Norris).) 1BM
became Microsoft’'s "first chair” partner for Broadcast PC notwithstanding the
fact that IBM contmued to-— and, 1n fact, still does— ship Lotus SmartSuite
with its computers. (June 9, 1999 F.M. Tr, at 57 {Narris}.} Norris ctaimed to
have no knowledge of discussions between IBM and Microsoft concerning the
Broadcast PC that occurred after he left the IBM FC Company to assume his
new position at IBM. {June 9, 1999 P.M. Tr. at §3-B4 {Norris).) Nor was he
aware that the companies’ Broadcast PC initiative uftimately died because the
technology was not going to be ready In time for the Christmas 1997 season,
(June 9, 1999 P.M. Thpat-84 (Norris).)

P

€. World Book

Plaintiffs contend that Microsoft "threatened to withholc public endarsements
for and statements of cooperation with IBM because of the PC Company's
decision to ship World Book, an electronic encyclopedia, with Its PCs rather
than shipping Microsoft’s competing encyclopedia, Encarta.” {Pls.’ Proposed
Findings 1 209.4.} In so doing, plantiffs rely (see Pls.’ Proposed Findings
€ 209.4(i)) on a January 30, 1997 e-mall in which Roy Clauson of IBM wrote:
"Gates is really mad now about the World Book deal we have and doesn't
understand why It wasn't Encarta, given that we want a close relationship in
this market with them” {GX 2158 at 81106). That e-mail makes no mention
of any explecit threats. Tt simply notes Gates’ disappointment that [BM had
elected to license World Book rather than a competing Microsoft product.
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