From: Lisa Georg ‘
Sent: Thursday, February 14, 2002 3:58 PM

To: Mike Oidham; Richard Fade; Jason Kap; Kurt Kolb
Cec: Andree Gagnon (LCA)
Subject: FW: Clarification Questions Regarding New Uniform Terms
Attachments: MS Uniform Terms and Conditions table.doc
L
MS Uniformn Terms
and Condition,..

Mike-Per your requeat, attached is GW's feadback to the BTD and DTOS 4.0,
Andree and I went through this document with GW and answered all of their guestions. They
primarily have 2 issues that they don't agree with which I've cutlined below. GW is
preparing a more formal feedback document to submit by March 15 and we don't expect them
to raise any additional issues that aren't already included in this document.

BTD

1. COA returns: How will Gateway get credits for Products distributed with returned
systems or those for which a repair requires a chassis replacement? Current language only
zllows GW to return CORs that have been damaged, not from customers returning the PC.

2. GW is concerend about limitation on M3’s liakility for defense of patent claims

-——- Original Message —-—-——

From: Fama, Tony [mailtc:Tony.Fama@Gateway.com]

Sent: Tuesday, January 22, 2002 10:04 RM

To: Andree Gagnhon (LCA}; Lisa Georgi

Cc: Homeister, Chris) Kahl, Gul; Leonard, pavid J - Supply Management; Johnson, Scott:
Gattis, Jeffrey; Nolte, Jolene

Subject: Clarification Questicns Regarding New Uniform Terms

Importance: High

Hi Andree and Lisa,

As proﬁised, attached below is our list of guestions and concerns regarding the new
uniform terms. The comments regarding the Logo License Agreement are based on LLA 4.0,
since we just received version 4.1 this morning. .

We look forward to talking with you this aftermoon.
<<M8 Uniform Terms and Conditions table.doe

Tony Fama
Group Counsel, Partner Management
¥13927

14303 Gateway Place
Mail Stop- 3D-21

Poway, CA 92064

{B58) 848-3927 - phone
{858) B46-2671 - fax
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MS Uniform Terms and Conditions:
Questions and Concerns
January 21, 2002

Business Terms Document

Section

Question/Concern

Resolufion

§§1Q), L(m),
and 2(i)

There is no order of precedence specifying which
document controls in the event of a conflict between
ithe BTD, a License Agreement, (he OEM Resource
Guide, and any erms of conditions that accompany
Supplements,

§2(c)

As written, this scction would seem to prociude any

“use of MS trademarks in marketing and training
materials, Does §2(b) of LLA 4.0 fix this issue? Can
we sl use screen shots and box shots in accordance
with MS's web site?

§2G)

What i 2 “large account customer”?

§20)

» Need to confinm that our arrangement with NCR
does not violate this provision.

¢ Under ssb-paragraph (ii), does MS expect a specific
warranty fiom Gateway &t the time we do a co-
branding deal, or is the statement in this section
sufficient?

§3()

On what basis will MS detemiine thal COMPANY s
arders constitute quantities that “are greater than
COMPANY will be sble to™ distibute or “make timely
payment”?

$3MEDB)

What happens if the AR does not isses an RMA? Wil
the AR accept an RMA issued by Gateway?

§3M

How will Gateway get credits for Products distribuied
with returned systems or thase for which a repair
requires a chassis replacoment?

[§7(5)

What happens if MS cannot procuse a license or
replace or modify the infringimg Product? Will MS
refund any royalties previously paid for Products in
inventory?

§7(d)

Why were Hong Kong, Indoncsia, Malaysia,
Philippines, and Singapore not incinded in the
“Inchoded Jurisdictions™?

§8(=)0

Why should M5's lishility for [P infringemerst be more
limited than its overall Hmitation of Tiability under
Section 8(a)(i), i.c., why should the cap for IP
infringement be less then 100% of all amounts paic!
usder the applicable License Agreement?

§8(c)

Why is the exclusion of damages nol mutual, subject to
carve~gats?

§8(d)

Why should the covenant not to sus be applicable if
MS manufactires or markets 2 hardware product that
infringes a COMPANY Patent?

§lla)

Does COMPANY ot have an express right to
terminate if MS breaches a License Agreement?

§12

Docs the term “Intemnet mail” include nsg of the MOO?
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DTOS

Scction

Question/Concern

Resolution

§2(c)

Does the prohibition on marketing of replacement
media preciude general statemenls about the
availebility of replacement media, particularly in
product warranty decumemts?

§2(d)

How would we take credits for the 500 royalty-free
systems we deploy intemally, since we would have 10
purchase COAs vp Froat for the Products installed on

§2(e)

those systems?

Why are desktop systems sold directly to educational
institmions treated differently with regard 10 where the
COA is applied?

§2(0

Same concem indicated for BID §51(m) and 2(1)
regarding an order of precedence to govern condicts.

§2(h(L)

Can we vse a cuslomer-created software image if the
cnsiomer has MOLP, Select or Enterprise Agroements
in place with MS?

§2((3)

Why can backup media not be sent? For example, ifa
customter initially clects 10 downgrade the OS in
accordance with §2(h)(2), then later upgrades Lo XF,
what media would the customer use to do the later

upgrade?

§2(r)

Why is this provision imitcd to “lcascs intended for
security, ™ i.e., “finance leases™?

§2(0

With regard to the last sentence, we have the same
concern as indicated for BTD §3(h)(v).

§3(b)

When will we receive the format for the roquired
inventory report?

Section

Question/Concern

Resolution

§2.1(9)

See comments re Logo Licanse Agreement §§2(a) and
50).

§3(D)

Please confirm that this section only applies 1o the
specific Customer Systemns thal are listed in the
“Customner System table” of the DTOS Agreement.
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Logo License Agreement

Section

Question/Coneern

Resolufion

§82(a), 10(a)

Does ihis Agreement replace and supersede all
previous Loga License agreements and eliminate the
right 10 wse owr existing Windows 2000/ Windows
98/Windows ME combo fogos for systems that were
previousty certified for use with those logos? 1 so,
how should we treat remanufaciured systems that have
not qualified for use with Windows XP? Will MS
Microsoft drop the Windows 2K logo requirement
from the MDP2001, as has been done in MDP 2002, or
will MS grant a waiver of compliance with Milestone |
of MDP 2001 for remammfactured systems?

§2(0)

As indicated with regard to BTD §2(c) is the change
from “on Product” to “in relation to Product™ intended
1o make this Agreement cover the use of MS marks in
marketing materjals?

§6(a)

if we are prectuded from using a Logo, will MS also
reimburse the cost of existing inventory that contains
that infringing Logo?

§6(b)

Will MS grant a waiver of compliance with MDF
Milestone 1 if we are forced to stop using a Logo and
MS does not provide a non-infringing alterative
within the 10-day period following MS's delivery of a
notice to stop using that Logo?

TP] Agreement

Section

Question/Concern

Resolution

§51h), 26a)

Pleasc that COMPANY has the right to provide the
OPK ta the INSTALLER.

“3.
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